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NY student of geography and several million servicemen could 


tell Miss Kangaroo that it is Australia. Many of them could 
also tell her that there are some 7,225,000 people living in the ‘‘land 
down under’. 

There were over 9,800,000 civilian casualties in the United States 
in 1944 . . . 2,575,000 more people injured than the entire population 
of Australia! 

Many accidents can be prevented, that you all know, but no 
matter how careful a person is he cannot judge the other fellow’s 
actions. The United States will have millions of accidents this vear 
and next. And accidents can be expensive . . . unless a man is prop- 
erly insured they can eat up his savings and earning power. 


The Travelers through its many years of experience in Accident 


insurance has developed the best kinds of policies to fit the needs of 


the individual. 


THE TRAVELERS INSURANCE COMPANY 
HARTFORD, CONNECTICUT 
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Labor Law 
pot boiling! 


@ Here in CCH’s practical LABOR LAW REPORTS is provided swift, com- 
plete, and dependable coverage of ‘‘labor law."’ Its informative weekly 
issues span the whole work-a-day world of statutes, regulations, rulings, 
court and administrative decisions, returns, forms, reports, instructions 
concerning the important federal and state regulation of labor relations 
and wage-hour problems. 

Coverage includes: National Labor Relations Act, Fair Labor Standards 
Act, National Wage Stabilization Board provisions, veteran's reemploy- 
ment rights, anti-discrimination laws, public contracts law relating to 
labor, anti-injunction laws, state labor relations acts, state wage and 
hour laws, etc. 

Pertinent amendments, regulations, rulings, interpretative bulletins, 
and court decisions are likewise promptly reported. Thus, subscribers 
always have the last word, the newest development, the latest twist and 
turn of events of interest or importance in the field of ‘labor law.” 








COMMERCE) CLEARING: HOUSE, ING,, 
Write for Complete Details PUBLISHERS @F TOPICAL LAW REPORTS 
214 N MICHIGAN AVE., CHICAGO 1 + EMPIRE STATE BLDG., NEW YORK 1 * MUNSEY BLDG.. WASHINGTON 4 





CCH LABOR LAW ‘REPORTS 


THE AMERICAN BAR ASSOCIATION JOURNAL is published Monthly by AMERICAN Bar ASSOCIATION at 1140 North Dearborn Street, Chicago 10, Ilinois. 
Entered as second class matter Aug. 25, 1920, at the Post Office at Chicago, IIl., under the Act of Aug. 24, 1912. 
Price: per copy, 75c; per year, %s. to Members, $1.50; to Students in Law Schools, $1.50. Vol. 32. No. 8. 
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Knowing in Time and with Confidence 


Means PROTECTION 
Memo for Cconkaii 


Subject: Reliability of Information 





As you know, business cannot operate safely without information ¥ 


on 


the outside factors affecting it. But, oftentimes, business has cause to 


wonder about the reliability of the information it receives. Is 







i< factual, dependable, complete? Or is it rumor, hearsay, 





C 
) 


it 


gossip, piecemeal? 


4 
For sound planning” Kana for rrompt, exact action your 


information should come from information expert: A Bun. have personal 





contact with first-hand sources and it 





4 The BNA Staff of information 


should be unbiased, factual, organized. 


specialists — the largest in 

Yet even when it is absolutely reliable. 
ae 

O| A Tiallalehcolammlameclalalalerelers 
information is valueless if too late. 





personal contact with first- 





hand sources and is equipped 


Overnight Reports on: Taxation, Business Regulation . . Labor-Management 





to supply information as 


Problems . . . Industrial Commodities . . Agricultural Commodities. Plus the 


business wants it when it 


new, enlarged Labor Relations Reporter . . Collective Bargaining Negotiations 


and Contracts . . Labor Supervision .. The Employment Reporter .. The United needs it 





States Law Week . . The United States Patents Quarterly. 


Find Out IN TIME By Writing For Details TODAY 


. THE BUREAU OF NATIONAL AFFAIRS 


Putin. | 1241 24th Street N. W. Washington 7, D. C. 
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With the quiet efficiency of 

a precision machine the Cor- 
poration Trust system helps 
the lawyer to help his clients 
through the maze of statutory 
obligations of the states in 


which the client is qualified. 





In the Corporation Trust system each step in 
Statutory Representation is a coordinated, in- 
tegrated part of a complete system. The offices 
and representatives it furnishes are linked with, 
and their experience reflected in, the Bulletins 
which notify a corporation, through its lawyer, 
of state taxes to be paid and reports to be filed. 
The Report and Tax Notification Bulletins are 
linked by spot references to the State Tax Re- 
porter, in which the lawyer finds the complete 
text of the applicable laws, regulations and 
court decisions. A pre-arranged plan worked 
out between C T representative and each com- 
pany’s own lawyer controls the handling of 
process served on the company. 


CORPORATION TRUST 


The Corporation Trust Company 
CT Corporation System 
And Associated Companies 
* 


State Street Jersey City ......... 15 Exchange Place 


bany....... — 

Atlanta $7 Forsyth Street, N. W. Los Angeles.......510 S. Spring Street 
Baltimore...... 10 Light Street Minneapolis....409 Second Avenue 

Boston 10 Post Office Square New York 120 Broadway 
Buffalo. 2 ain Street Philadelphia. 123 S. Broad Street 
Chicago 208 South LaSalle Street Pittsburgh... $35 Smithfield Street 
Cincinnati 441 Vine Street Portland, Me $7 Exchange Street 
Cleveland 925 Euclid Avenue San Francisco....220 Montgomery St 
Dallas 1309 Main Street Seattle................ 1004 Second A ve 
Detroit atl? Griswold Street St. Louis..........314 North Broadway 
Dover, Del 30 Dover Green Washington....... 1329 E St. N 

Hartford nw §@ State Street V/ilmington 100 West 10th Screet 
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In Th 


Judicial Opinions 


Lawyers arc keenly interested in 
what judges write as to the process 
of producing their opinions. Judge 
Gailor, of the Supreme Court ot 
Tennessee, urges brevity and clarity, 
and discusses “other things’. He 
advises that 
judges fulfill their responsibility for 
His ob 
servations as to judicial findings of 
a “testator’s intent” and “legislative 
intent” are pointed. With this paper 


lawyers as well as 


the precise use of words. 


by a distinguished jurist of a State 
Court may well be read Walter P. 
\rmstrong’s review of The Art of 
Plain Talk, in “ 


in this issue. 


309ks for Lawyers” 


Civil Rights— 
The Lawyers’ Responsibility 


Our cover portrait this month is of 
the Attorney General of the United 
States, the Honorable Tom C. Clark, 
of Texas. 
much-discussed 
Chicago Bar Association on “Civil 
Rights”. His advice that the Bar 
Association should take to “the legal 
woodshed” certain of their 
brilliant’”” members was a part of his 
plea that lawyers should resist the 
inroads and infiltrations of ‘“com- 
munism and fascism’’—he saw no 


This issue contains his 
address before the 


“too 


difference between them—in govern- 
ment, in Bar Associations, and in 
American industry and life. 


“Servants at Law”’ 


Three epoch-marking efforts by 
lawyers in behalf of justice, peace 
and law are depicted by John G. 


IV 





American Bar Association Journal 


ws Lssue 


Buchanan, of the Pennsylvania Bar. 
The first was the struggle to estab- 
lish orderly trial, by the grand assize, 
in the place of ‘ordeal by battle”, 
as the means of settling disputes 
between men. The second was the 
establishment of law, order and 
settlement of disputes, 
among the American Colonies which 
became States; he gives interesting 
historical details. The third of these 
epic struggles he sees as still in prog- 
ress, to establish the World Court 
as the means of settling international 
legal disputes and thereby securing 


judicial 


a law-governed and peaceful world. 


New Section of 
Administrative Law 


Ihe organization of the new Section 
is reported, and its plans for useful 
work are outlined. The important 
subject of practice by lawyers before 
Federal agencies will be taken up. 
All members of the Association are 
invited to join this and the new 
Section of Labor Relations Law. 


Proceedings of the 
House of Delegates 


The “mid-year” meeting of the 
House of Delegates, and the sessions 
of the Board of Governors and 
various Committees, Sections and 
Councils of the Association, took 
place in Chicago on July 1-3. Some 
of the important actions taken were 
reported in our July issue. We now 
present the customary full report of 
the proceedings, which contains 
much that will be of interest to our 
members. 


Jurisdiction of 
the International 
Military Tribunal 


Having published much as to the 
Internationa! 
Military Tribunals in Europe and 


jurisdiction of the 


the Far East, we offer to our readers 
the earnest argument by Major Ben 
Bruce Blakeney in Tokio, in sup 
port of the motions to dismiss for 
want of jurisdiction. Opinions may 
and do differ as to its merits, but 
the argument is in keeping with the 
American lawyer's tradition of duty 
to his client. 


Status and Salaries of 
Bankruptcy Referees, etc. 


We report the July enactment of a 
new law, which is the product of 
long legislative consideration of 
abuses and remedies. Our summary 
of its provisions will interest law- 
yers generally, because they reflect 
the better organization and _ super- 
vision of judicial work, under the 
\dministrative Office. 


Nomination of Judges 
of the World Court 


Albert Smith Faught, of the Phila- 
delphia Bar, offers suggestions for im- 
provements in method. His article 
was sent to the JOURNAL before the 
nominations to the International 
Court of Justice this year, and is un- 


related to what took place. 


Books for Lawyers 


Judge Robert N. Wilkin, of the 
United States District Court in 
Cleveland, contributes a thoughtful 
review of Lewis Mumford’s Values 
for Survival. Also of timely signifi- 
cance is a review dealing with the 
law and practice in the arbitration 
of labor disputes, as well as the 
demarcations between what may 
advisably be arbitrated and what 
should be dealt with by agreement 
of the parties, if at all. 
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Here are... 


TWO PUBLICATIONS 


of present day interest to all attorneys the country over. . . young 


or old... whether practicing in the smallest community 


or in the largest city. 


1» Nichols Annotated Jorma ..... 


SECOND EDITION 
ONE VOLUME Price $15.00 


The facility and thoroughness with which an attorney draws up the legal 
documents he is called upon to prepare from time to time, is directly propor- 
tional to his knowledge of, and his experience in, the matter under consideration. 
None of us have the detailed knowledge and broad experience necessary to meet 
all situations so we utilize the experience of others by using a good form book. 
Nichols Forms is such a form book as it has been personally prepared by an 
author of recognized talent and drafting experience second to none in this par- 
ticular field. 


12> Nelion Ou Divorce and Annulment 


SECOND EDITION 
THREE VOLUMES Price $30.00 


The need for a complete and up-to-date treatment of this subject, with selected 
forms and covering all the states, is readily understandable when we realize that 
one out of every five marriages in the United States during the past ten years has 
ended in divorce and that the rate is now rapidly approaching one in three. 

While the majority of these divorces will be uncontested, the careful prac- 
titioner will be vitally interested with their validity, making it imperative that 
he be thoroughly familiar with the Laws of all the states and especially the prob- 
lems passed upon by the court in the Williams Case. Nelson fully covers this 
subject, together with charts and tables and all available authority. 


Terms and descriptive literature gladly sent on request 


CALLAGHAN & COMPANY 


401 East Ohio Street Chicago |], Illinois 
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ORACLE ox cvs 


“You will be interested in knowing that we now have 
a ‘Fount of the Law’ here in the Marianas. The legal 
offices that the Army and Navy have are fitted out 
rather skimpily insofar as library materials are con- 
cerned. At the peak the military population of this 
island was close to 200,000 men (it still is quite high), 
and there were many problems of legal assistance. 
With the scarcity of library materials, however, most 
of us played by ear. Recently, however, the clerk of 
the civilian court in bomb-ruined Agana acquired a 
set of American Jurisprudence, which is well secured 
in a closet in a Quonset—and which has become “The 
Law’ so far as Guam is concerned. Whenever any of 
us has any problem which requires research, off we 
go to Agana to consult the oracle.” 








The above paragraph is quoted from a letler written by a naval officer 
stationed on Guam, 


e The many thousand quotations from AMERICAN 
JURISPRUDENCE appearing in the written opinions 
of the higher courts in this country, the wide use of 
AMERICAN JURISPRUDENCE in thousands of 
offices wherever rules of law are needed, establishes 
Am. Jur. as the oracle not only at Guam but also at 


home. 


Write today for full information as to how this im- 
portant set may easily be added to your library. 


THE LAWYERS CO-OPERATIVE PUBLISHING 
coO0., ROCHESTER 3. N.Y. * BANCROFT- 
WHITNEY CO., SAN FRANCISCO I, CALIF. 
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—_ . ) ° 
There 15 a Mandata ty which to 


buy paper _and it ts Crames 


The standard of service that lawyers render their clients yields to none other. It is of a quality 
and character, honored for generations. So, the standard of Crane’s Papers — that daily serve 
so many lawyers and law firms in important transactions and communications — for Crane’s 
Papers are made solely from cotton and linen fibres, the only time-tested materials from which 
paper can be made. To this standard Crane has adhered with fidelity for 145 years. We suggest 
you ask your regular source of supply for samples of Crane’s Papers for all your needs. 


CRANE’S FINE PAPERS © mave in DALTON, MASSACHUSETTS SINCE 1801 
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SECTION 722 


Internal Revenue Code 


Economic Consultation 
Business Cycle Analysis 


Complete Reports 


>. 


VALUATIONS 


Securities - Patents - Tangibles 


Intangibles 


PETTIT, BAUSMAN & CO. 


Economists and Engineers 


20 Exchange Place, New York 5, N. Y. 
1456 National Bank Bidg., Detroit 26, Michigan 
Hill Bldg., Washington, D. C. 




















NOTICE TO MEMBERS OF JUNIOR 
BAR CONFERENCE 


OTICE is hereby given that at the annual meeting 

N of the Junior Bar Conference to be held at At- 

lantic City, New Jersey, on October 27, 28, and 

29, 1946, there will be elected a chairman, vice chairman, 

and secretary, each for a term of one year, and a member 

of the Executive Council from each of the Second, 

Fourth, Sixth, Eighth, and Tenth Federal Judicial Cir- 
cuits, each for a term of two years. 

Pursuant to Section 4 (b) of Article IV of the By- 
Laws, notice is hereby given that the members of the 
Junior Bar Conference residing in the above-named 
Judicial Circuits (hereinafter referred to as Council 
Districts) may nominate candidates for the office of 
member of the Council from their respective districts 
by written petition, in each case, specifying the name 
of the person nominated, and the office for which nomi- 
nated, containing the names of at least twenty endorsers, 
all of whom are residents of the district of the person 
nominated. The petition shall contain a brief bio- 
graphical sketch of the background and qualifications 
of the candidate. It shall be submitted to the chairman, 
Lyman M. Tondel, Jr., 31 Nassau Street, New York 5, 
N. Y., not later than October 12, 1946. At the first session 


vill 
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of the annual meeting the chairman of the Conference 
shall deliver to the chairman of the Nominating Com- 
mittee all petitions submitted pursuant to this notice. 

The Nominating Committee shall consider the can 
didates proposed by each of said petitions, as well as 
receive names of other candidates and report its Coun- 
cil nominees at the same time and place, and in the 
same manner that it reports the nominations for the 
officers of the Conference. The nominating committee 
shall also report the other names for whom nominating 
petitions have been received and considered. Other 
nominations for the Council may be made from the 
floor following the report of the Nominating Commit 
tee, as may other nominations also be made for officers. 
The election of the Council members shall take place 
at the same time and place and in the same manner as 
the election of officers, immediately following the con- 
clusion of the second general session of the annual 
meeting, and shall be by written ballot. 

TERM OF OFFICE: The term of office of the 
officers elected at the next annual meeting shall begin 





with the adjournment of the said annual meeting and 
end with the adjournment of the annual meeting to be 
held in 1947, or until their successors shall be elected 
and qualify, and the term of office of the Council mem 
bers from the Second, Fourth, Sixth, Eighth and Tenth 
Federal Judicial Circuits shall begin with the adjourn. 
ment of the 1946 annual meeting, and end with the 
adjournment of the annual meeting to be held in 1948, 
or until their successors shall be elected and qualify. 
ELIGIBILITY: No person shall be elected as an 
officer or member of the Council if he will, during his 
term of office, become ineligible for membership in the 
Conference. The membership of a member of the Con 
ference shall terminate at the conclusion of the annua! 
meeting in the calendar year within which the member 
attains the age of thirty-six years, or upon his ceasing, 
prior to that time, to be a member of the American Bai 
Association. A person elected as a member of the Coun 





cil shall be, at the time of his nomination, a resident 
of the Council District for which he is chosen. No per- 
son shall be eligible for election as a member of the 
Executive Council if he is then a member of the Coun 
cil and has been such a member for a period of three 
consecutive years or more. 

PLACE AND DATE: The annual meeting of the 
Junior Bar Conference of the American Bar Association 
will be held in Atlantic City, New Jersey, beginning Oc 
tober 27. Full plans for the meeting will be announced 
in subsequent issues of the JOURNAL and in The Y ung 
Lawyer. 

T. JULIAN SKINNER, JR., Secretary 
Junior Bar Conference of the 
American Bar Association. 
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“to serve 
with bond’ 


When you need a bond for yourself or he is backed by the ample resources and 
a client, the surest way to obtain the extensive facilities of America’s fore- 
instrument you want, when you want it most bonding company...a company 
and in a form acceptable to the Court, _ that has specialized in furnishing Court 
is to call the local F&D representative. and Fiduciary Bonds since 1890. 

You will find him always ready and glad 


to serve you, regardless of the size of 
FIDELITY AND SURETY BONDS 
BURGLARY, ROBBERY, FORGERY 

have the satisfaction of knowing that AND GLASS INSURANCE | 


the premium involved, and you will 


FIipELiIty AND DEPOSIT 


COMPANY OF MARYLAND 
Founded 1890 — Baltimore, Md. 


WITH WHICH IS AFFILIATED THE AMERICAN BONDING COMPANY OF BALTIMORE 
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WORKING... 
| 
The entire Editorial Staff of | 7 
The American Law Book Company | ed 
has been working for many months | _ 
on the preparation of a complete | r 
HW statement of the law of | a 
| | ol 
iit] | 
aan lin 
Nth INTERNAL REVENUE | 
| HI Although their task was colossal, | a 
Hl it has now been completed and rep- | er 
HTT . lik 
Wil resents the greatest treatise on | ‘Y 
| HI | the subject ever presented to the | wi 
| } | bench and bar of America. * 
Wt ) 
| | | th 
| At present it is in the hands of | Cx 
| | | another large group of men who are = 
Ni 
| HTH engaged in type setting, proof th 
| | | reading, press work and binding. 
HIT y tI ar 
aenne . ° 
| Will Soon the result of their combined “ 
|| | . ‘ re 
| | il labor will be available to the | th 
| | legal profession generally and | o 
| Hi in the hands of all subscribers to th 
Hy | of 
HHH CORPUS JURIS SECUNDUM if 
EH | fa 
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do not claim great expert knowl- 
cdge of judicial opinions, although 
| have sometimes the final word as to 
them. A judge may freely and safe- 

have and express a positive opin- 
ion on opinions, when such freedom 
of expression is denied him on more 
lively and timely issues. 

When I was appointed to the 
Supreme Court of Tennessee and 
had the duty of preparing and deliv- 
ering opinions, I turned to the 
libraries for textbooks on the meth- 
od, the technique, the mechanics, of 
writing a judicial opinion. I have 
pursued the search from the Cossitt 
Library here in Memphis, through 
the State Libraries to the Library of 
Congress; but so far as I can find, 
no such book has ever been written. 
Now that I have undertaken to write 
this paper I begin to see why. 

I accumulated a bibliography of 
articles which have appeared on the 
subject in legal biographies, law 
reviews and magazines. 
them is comprehensive or complete. 
Che gist of them is that litigants, 
lawyers and judges all agree on one 
thing only—that the present volume 
of published opinions is too great 
and that the opinions published are 
generally too long. Various causes 
for this admitted condition are the 
subject of the debate. By some the 
fault is ascribed to the lawyers, by 
some to the judges; and law pub- 
lishers come in for their share of 
criticism. It results that there are 
as many points of view on orthodoxy 
of opinions as there are opinions 
before the examiners and critics. 


None of 





Editor’s Note: This pragmatic and illu- 
minating discussion of matters of great in- 
terest to lawyers and judges is from an 
address delivered by Judge Gailor on June 
15, 1946, before the Bar Association of 
Tennessee. 


Opinions Among Other Things 


Honorable Frank H. Gailor 


a") 
by 


It is no new problem. Long ago 
Coke said: “In such a farrago of 
authorities it cannot be but there is 
much refuse.’ Of course, he under- 
stood as an exception to the 
apothegm that none of the refuse 
was Coke; and authority was not so 
abundant that he escaped the charge 
of using his profound knowledge of 
Latin to manufacture maxims in that 
language to meet his need. 


Words and Their Meaning 
Are the Lawyer's Concern 
Here, as everywhere else in the law, 
To the 
all others, 
words and their meanings are a mat- 


the war is a war of words.! 
legal profession, above 
ter of supreme concern. From the 
time he enters the freshman class at 
law school, until he sits on the high- 
est court in the land, the goods 
wares and merchandise of the lawyer 
are words. The annual coinage of 
words by the profession far outstrips 
in number the astronomical figures 
of the United States Mint. 

The working day of the lawyer, 
in the office, in the court room, or 
on the bench, is represented by the 
use of words. From any point of 
view, the final product of the law, 
be it contract, pleading, opinion, or 
statute, (Compare Lord 
Macmillan, Law and Letters, 1938). 


is words. 


Anomalies as to the 

““Intent’’ of the Parties 

and Legislatures 

The books are full of cases in which 
the opinion has done no more than 
to perform the function of an 
authoritative dictionary. The parties 
to a contract disagree on the mean- 
ing of a word, which therefore 


changes a right and a corresponding 


OF THE SUPREME COURT OF TENNESSEE 


obligation. Suit is brought and it is 
for the court to say what the parties 
“intended to 


,” by the words they used. 


meant, not what they 
mean 





FRANK H. GAILOR 


How fortunate it is for judicial 
complacency that testators are not 
present in court to hear what they 
And how ab- 
“legislative intent” 


meant by their wills! 
surd a fiction is 
when a lawyer, who gave his formal 
opinion of the meaning of a bill 
which he sponsored as a Senator, 
calmly reverses that opinion in con- 
struing the same law when he has 
become a judge, Jewel Ridge Cor- 
poration v. Local No. 6167 U.M.W., 
325 U.S., 161, 169; 89 L. ed., 1534, 
1540; or when the Court holds that 
the “legislative intent” was one 
thing, when the Congressional Rec- 
ord, introduced in evidence, shows 
that it was the opposite. Screws v. 
United States, 325 U.S. 91, 141; 89 
L. ed., 1495, 1524. 

443 
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Opinions Among Other Things 


The Lawyer's Skill and 
Precision as to Words 


Nevertheless, for the formulation, 
the exposition, and the application 
of law, the only medium is language; 
and success or failure in the law’s en 
deavors is dependent on the skill 
and precision with which the lawye1 
handles the medium. Since we arc 
all agreed on pre-legal education, it 
is surprising that so little emphasis 
has been laid on the study of lan- 
guage. Whether we belong to the 
school of Goethe, and believe with 
him that a man who knows no for- 
eign language knows nothing of his 
own, or whether we believe that 
right knowledge of English can be 
gained by the study of English alone, 
it is, nevertheless, a surprising thing 
that so little emphasis has been laid 
on special, systematic study of words 
and language by the legal profession. 

At Athens and Rome it was 
otherwise. 
appeal to any lawyer as superb illus- 
trations of the examination of wit- 
nesses to secure at last the meaning 
In years gone by, the 
orations of Cicero were in high favor 
as models for the summation of 
evidence and as examples of the 
eloquence of an expert advocate. 
Evidence is abundant that at Athens 
and Rome, much time and much 
thought were given to the technique 
of words, and that the subject was 
an essential training for the lawyer. 


The dialogues of Plato 


of a word. 


Practical Side of Art and 
Accuracy In Words 


Though we have produced great 
judges like Holmes and Cardozo, 
who have given much attention in 
their opinions to the aesthetic side 
of language, it is rather the utilitar- 
ian and practical side that appeals to 
most practitioners. Let them not, 
however, dismiss the art as a matter 
merely theoretical. It is a matter of 
business. No experienced lawyer 
will belittle the importance of ac- 
curacy and precision in the record of 
his transactions and the expression 
of his arguments, and fail to recog- 
nize how indispensable it is to ap- 
preciate the exact meaning of the 


aad 
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words which he uses. 

You and I are fortunate that ou 
medium is the English language, 
“the greatest instrument of com- 
munication that is now in use among 
men upon the earth.” In its growth 
and in its development, it is the ever- 
changing reflection of thoughts of 
peoples among whom _ individual 
liberty and personal initiative are 
highly prized. Lacking the scientific 
ductility of the German and the 
superlative precision of the French, 
the English language is yet un- 
equaled to express the thoughts, the 
feelings, and the ideals of mankind. 


Words As the 
Driving Force for Liberty 


Our own Tennessee Supreme Court 
Reports furnish many examples ol 
the expression of those high senti 
ments which are the driving force ol 
individual liberty and personal ini 
tiative—essential qualities of men 
who would live successfully in a 
democracy under a written consti 
tution. 

We are all entitled to our favor- 
ites. The first of mine is Judge 
Catron’s opinion in Vanzant v. Wad- 
dell, 10 Tenn., 270, where the fun- 
damental concepts of the “law of the 
land” and “equality before the law,” 
were being laid down for the new 
State of Tennessee. In striking down 
a Private Act for special privilege, 
he said: 

The right to life, liberty and prop- 
erty, of every individual must stand 
or fall by the same rule or law that 
governs every other member of the 
body politic, or “land,” under similar 
circumstances; and every partial o1 
private law, which directly proposes 
to destroy or affect individual rights, 
or does the same thing by affording 
remedies leading to similar conse- 
quences, is unconstitutional and void. 


Fine Passages in 
Tennessee Opinions 


Then, in that same volume of our 

Reports are many fine passages in 

Judge Nathan Green’s opinion in 

Bank of the State v. Cooper. For ex- 
ample, at page 606, he said: 

Legislation is always exercised by 

the majority. Majorities have nothing 


to fear, for the power is in their 
hands. ‘hey need no written consti- 
tution, defining and circumscribing 
the powers of the government. Con 
stitutions are only intended to secure 
the rights of the minority. They are 
in danger. The power is against 
them; and the selfish passions often 
lead us to forget the right. 

Then in the case of Officer v. 
Young, 13 Tenn., 320, Judge Peck 
said of the judicial function, at 
page 321: 

It should be the business of the 
judge to see that the scales of justice 
be held with an even hand. An inter 
ference with the uniform administra 
tion of justice, directing that admin 
istration aside from uniformity, so as 
to give to one man rights which rust 
be denied another, would at once be 
subversive of the liberty and security 
guaranteed by the constitution. 


Holmes said: 
1 


We are in danger of forgetting 
that a strong public desire to improve 
the public condition is not enough to 
warrant achieving the desire by a 
shorter cut than the constitutional 
way of paying for the change. 

But long béfore Holmes’ warning, 
Judge Green had said in 1836, in 
Jones’ Heirs v. Perry, 18 Tenn., 
44, 53: 

[he only means by which the 
legislature can be kept within the 
bounds of the Constitution, in times 
of high political excitement, is to ac- 
custom its members to the restraints 
it imposes, and to check their assump- 
tion of an excess of power promptly 
whenever the case occurs. . . . Public 
opinion, too, accustomed to yield to 
the authority of judicial decisions, and 
to sustain the courts even when they 
arrest the operation of a legislative 
act, will acquire a wholesome mo- 
rality and a firm tone, by which the 
courts will feel sustained and encour- 
aged in the discharge of their duty 
should the time ever come when the 
sanctuary of justice will be the last 
hope of the oppressed. 


The Use of Literature 

in the Law 

Shakespeare’s tragedy of Hamlet and 

a famous case of Elizabethan times, 

were used to construe a policy of 

insurance in Williams v. Carson, 2 

Coop. Chy., 273; and several stanzas 

from “The Dream of Eugene Aram,” 

to send a murderer to his cell, in 
Dietzel v. State, 182 Tenn., 47. 
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Use in the Reports of quotations 
from the Bible to expound the prin- 
ciples of positive law are so numer- 
nus that no citation of them is 
necessary. I have chosen these illus- 
ations, at random from the earlier 
Reports, because they have been 
cited so often that they have become 
classics of our Bar. 

However, to show that the fire 
had not gone out as late as 1930, I 
ihink Judge Cook’s calm, clear and 
forceful statement of judicial duty 
in his dissent in the Ridout case, 161 
renn., 248, at 273, is as fine as any- 
hing in our Reports: 

The law should be declared as 
written; otherwise judicial declara- 
tion is the will of the judge, not the 
law of the State. In brushing away 
the artifices of the law called tech- 
nicality, courts should not open the 
way for extra-judicial determination 
of rights involving life, liberty and 
property. Courts are to declare the 
law as written and when the State, 
speaking through the courts, goes 
about enforcing the law, the law 
should be observed as written and not 
made for the occasion. 


Essential Unity of 
Law and Language 


These illustrations are enough to 
prove my thesis of the essential unity 
of law and language, though they 
might be multiplied into a most 
valuable and interesting book. 

Let me inject one fine example, 
not from our Reports, but from an 
English Judge, before I leave this 
phase-of my subject. I have been 
asked many times about the motto 
on the seal of our Supreme Court— 
“Fiat Justitia Ruat Coelum,” which 
may be translated, “Let justice be 
done though the heavens fall.” I 
will spare you a lengthy account of 
the Latin origin of the maxim, 
though it is suggested that it derives 
from the 3rd Ode of the 3rd Book 
of the Odes of Horace. It appeared 
first in English literature in the 
Egerton Papers of 1552, when Latin 
was in very general use in England, 
but perhaps its most famous early use 
was by Lord Mansfield. As lawyer 
and judge, his knowledge of English 
and skill, precision and eloquence 
in its use were unsurpassed, so that 


the poet, Alexander Pope, wrote of 
him: 
“Grac’d as thou art with all the 
power of words 
So known, so honored in the 
House of Lords.” 
A bit of adulation which Colley 
Cibber parodied: 
“Persuasion tips his 
when’er he talks: 
And he has chambers in the 
King’s Bench walks.” 


tongue 


Lord Mansfield and the 
Maxim On the Great Seal 
of the Supreme Court 


The maxim which is the motto on 
the seal of the Court was used by 
Lord Mansfield in the course of the 
opinion in the celebrated case of 
Rex v. Wilkes, handed down in 1768. 
The defendant Wilkes was a very 
popular figure and the editor of a 
yellow journal, the North Briton. 
It was a time (1764-1768) of great 
political excitement in England. For 
his revolutionary and hostile publi- 
cation of articles against the Govern- 
ment, Wilkes was charged with libel, 
and on his failure to appear, con- 
victed therefor. 

At first he avoided process and 
punishment by remaining in France, 
but some years after his conviction 
he voluntarily appeared in the Court 
of the King’s Bench, and undertook 
to re-open the case, assigning errors 
on the original conviction as well 
as on subsequent sentence of out- 
lawry which was imposed for his 
evasion of process. Pending determi- 
nation of the appeal he was put in 
jail. This caused widespread indig- 
nation and a great furore, with 
letters and _ personal 
threats against Lord Mansfield, as 
the cause of it all. 

In the course of an opinion on 
the appeal, of which it has been said, 
“the annals of oratory can boast few 
more splendid specimens of calm and 
dignified eloquence,” Lord Mans- 
field said: 

It is fit to take some notice of the 
various terrors hung out; the numer- 
ous crowds that have attended and 
now attend about the halls, out of all 


reach of hearing what passes in Court; 
and the tumults which, in other 


anonymous 
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places, have shamefully insulted all 
order and government. Audacious ad- 
dresses in print dictate to us from 
those they call the People, the judg- 
ment to be given now, and afterwards 
upon the conviction. Reasons of policy 
are urged, from danger to the king- 


dom, by commotions and _ general 
confusion. 

Give me leave to take the oppor- 
tunity of this great and respectable 
audience to let the whole world know 
All Such Attempts are vain. Unless 
we have been able to find an error 
which will bear us out to reverse the 
outlawry; it must be affirmed. The 
Constitution does not allow reasons 
of State to influence our judgments; 
God forbid it should! We must not 
regard political consequences, how 
formidable soever they might be; if 
rebellion were the certain conse- 
quence, we are bound to say Fiat 
Jusrir1a Ruat Coetum. The Con- 
stitution trusts the King with rea- 
sons of state and policy; he may stop 
prosecutions; he may pardon offenses; 
it is his to judge whether the law or 
the criminal should yield. 

It may amuse you to “jump” from 
England to Pulaski, Tennessee, and 
to note that, according to Mr. Stan- 
ley Horn, in the Invisible Empire, 
this same maxim turned up in the 
original ritual of the Ku Klux Klan. 


Why Judicial Opinions 
Are Long 


Ihe technique of opinions is almost 
wholly dependent on the taste and 
talent of the individual judge. I 
conclude that this must be so because 
no two cases are ever completely 
identical. The vain search for iden- 
tical precedent, rather than the 
shorter statement of governing prin- 
ciples, by lawyers and judges alike, 
has much to do with making opin- 
ions too long. The lawyer feels that 


he must list all cases nearly in point 


to clinch his argument, and the 
judge feels that he must consider 
them all to support his opinion. 

I have tried, therefore, to confine 
this paper to general considerations 
which should apply to opinions uni- 
versally. If in doing so, I have said 
more of the media of opinions than 
of anything else about them, I have 
distinguished precedent. Writing in 

(Continued on page 497) 
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Servants at Law: 


Three Epochal Efforts by Lawyers for the Public Good 


More than one hundred years ago 
\lfred Tennyson asked a question 
which we have still to answer: 

Ah, when shall all men’s good 

Be each man’s rule, and universal peace 

Lie like a shaft of light across the land, 

And like a lane of beams athwart the 

sea, 

Thro’ all the circle of the golden year? 
In this brief address I shall relate 
the stories of three epochal efforts of 
lawyers to meet the challenge of the 
question. Two of them were suc- 
cessful and one hangs in the balance. 


I 


Early. Methods of Settling 
Disputes by Trial 


There was doubtless a time when 
“the good old rule’ sufficed our an- 
cestors,— 

“the simple plan, 

That they should take who have the 

power, 

And they should keep who can.” 
But in Britain that time must have 
been more than 1500 years ago, after 
the last Roman legions had left the 
island in 407 and before the earliest 
Anglo-Saxon code of which we have 
record, that of Aethelbert, King of 
Kent, was promulgated, about the 
year 600. 

I shall not dwell on the methods 
of trial by ordeal of fire and ordeal 


Editor’s Note: This notable article is pre- 
pared from Mr. Buchanan’s address as Pres- 
ident of the Pennsylvania Bar Association, 
at Atlantic City, New Jersey, on June 27, 
1946. The author has been a member of 
the House of Delegates in 1937-1938, 1940- 
1941, and 1944-1946, and has rendered dis- 
tinguished service to the Association in 
many capacities, including that of Chair- 
man of the Committee on Jurisprudence 
and Law Reform. 
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of water, which were in vogue not 
only before but after the Norman 
Conquest, but content myself with 


referring to the wager of battle, 





JOHN G. BUCHANAN 


which is believed to have been intro- 
duced into England by William the 
Conqueror in 1066. It was doubtless 
an improvement over the unregu- 
lated family feud, which probably 
preceded it and which existed in 
some parts of the United States with- 
in recent years. Was it not better for 
David to accept the challenge of Go- 
liath than to have a thousand He- 
brews and a thousand Philistines lose 
their lives in deciding the issue of 
the day? 

In criminal cases the accused and 
the accuser had to fight in person, ex- 
cept in the case of men past sixty 
years of age, men who could plead 


mayhem (which, 
cluded the loss of front teeth,) wom- 
en, and, after 1176, when the benefit 
of clergy arose, clerics. 

In civil cases a champion could 


significantly, in 


be hired; and the business of the 
champion became a lucrative one, 
even though, in order to put in an 
appearance, it was commonly neces- 
sary for him to perjure himself by 
claiming to be a witness, or that his 
father on his deathbed had bade him 
to bear witness, as to the truth of the 


cause, 


“Trial by Combat” 


Mr. Neilson, in his comprehensive 
work, Trial by Combat, describes 
several of the early trials as reported 
by the chroniclers. One of them was 
in the case of Orgar, who in the 
reign of William Rufus, about 1100, 
accused Edgar the Atheling of saying 
that he and his children were the 
rightful heirs to the crown. Edgar 
being advanced in years, one God- 
win fought on his behalf. “And when 
silence had been proclaimed by a 
herald, the gages of both were thrown 
into the place of combat by the 
judge, who cried aloud that God, 
who knows all secrets, would declare 
the truth of the cause.”” In the com- 
bat Godwin’s sword broke from its 
hilt, but with the hiltless blade he 
pierced Orgar in the eye, cut his head 
open and, when he fell, set his foot 
him. Though Orgar - had 
sworn to bear no weapons save such 
as became a knight, he now drew a 
dagger, which had been hidden in 
his boot, and strove to stab his en- 
emy. The dagger was wrenched from 
him, and he confessed the falsity of 


upon 
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his charge. 


He was stabbed again 
ind again, until “the deep wounds 
lrove out his ungodly soul.” 


Perhaps the chroniclers gave rein 
io their imaginations in describing 
hese legal duels; but at the best 
hey were a sad travesty of justice as 
ompared with the method of trial 
vhich displaced them. 


Early ‘Servants at Law"’ 
and the Assize 


It must be remembered that there 
were no lawyers in England when 
trial by battle originated. The Con- 
queror, however, brought with him 
so-called serjeants or servants of the 
King, and sometime during the Nor- 
man period an order arose, styled the 
serjeants of the King at law, serv- 
ientes Regis ad legem. From these 
servants at law were later recruited 
all the judges of the realm. 


From Normandy had come to 
England also the inquest, a valuable 
part of the King’s governmental sys- 
tem. Domesday Book was compiled 
out of verdicts of inquests. But it 
was not until the reign of Henry II, 
about a hundred years after the Con- 
quest, that this institution was uti- 
lized as a means of deciding lawsuits. 
In this reign the assizes were 
“thought out and invented in many 
vigils,” as the great Bracton said in 
the next century, and were legalized 
by royal ordinances. In the assizes, 
trial by jury instead of trial by bat- 
tle could be had as a matter of right. 

Of the servants at law of the 
twelfth century, when the assizes orig- 
inated, by far the greatest was Ra- 
nulph de Glanville, a lawyer, not a 
cleric, sheriff in turn of three coun- 
ties, ambassador to three courts, Judge 
of the King’s Court and Chief Justi- 
ciar of England, one of the first lay- 
men to hold that office, the highest 
within the gift of the Crown. He was, 
moreover, the author of the first great 
English law book, the Treatise on 
the Laws and Customs of the King- 
dom of England, published about 
1188. A general of no mean repute, he 
died in the Holy Land on a crusade 
in 1190. In Chapter 7 of Book II of 
his treatise he praises the safety, 


economy and logic of the new meth- 
od of trial by the grand assize: 


So effectually does this proceeding pre- 
serve the lives and civil condition of 
Men, that every one may now possess 
his right in safety, at the same time 
that he avoids the doubtful event of 
the Duel. Nor is this all; the severe 
punishment of an unexpected and 
premature Death is evaded, or, at least 
the opprobrium of a lasting infamy, 
of that dreadful and ignominious 
word that so disgracefully resounds 
from the mouth of the conquered 
Champion. . . . That Justice, which, 
after many and long delays, is scarcely, 
if ever, elicited by the Duel, is more 
advantageously and expeditiously at- 
tained, through the benefit of this In- 
stitution. . .. J And by this course of 
proceeding, both the labor of Men, 
and the expences of the poor are 
saved. Besides, by so much as the 
testimony of many credible witnesses, 
in judicial proceedings, preponder- 
ates over that of one only, by so much 
greater Equity is this Institution reg- 
ulated than that of the Duel. For 
since the Duel proceeds upon the 
testimony of one Juror, this constitu- 
tion requires the oaths of twelve law- 
ful men, at least. 


That Glanville’s ecomium upon 
the assize was not written in vain is 
shown by the fact that circuit rolls 
in the reign of Henry III, about 100 
years later, selected at random by 
Pollock and Maitland, disclosed 
eighty-one cases determined by ver- 
dicts, two by other peaceful methods 
of trial, and none by wager of battle. 
The servants at law had done their 
work so well that the administration 
of justice according to the course of 
the common law, with negligible ex- 
ceptions, has been peaceable and or- 
derly for seven centuries. 


II 
Early Disputes Which 


Threatened War- 


Between the States 


Let us pass over six of those cen- 
turies. In 1786, three years after the 
treaty of peace by which the inde- 
pendence of the United States of 
America was recognized, John Jay 
wrote to Washington, “I am uneasy 
and apprehensive, more so than dur- 
ing the war.” And a hundred years 
later John Fiske, the great historian, 
wrote (Critical Period of American 


Servants at Law 


History, p. 65), “It is not too much 
to say that the period of five years 
following the peace of 1783 was the 
most critical moment in all the his- 
tory of the American people.” 

There were disputes about trade. 
There were even graver disputes 
about territory. Let it suffice to tell 
the story of one of them, as related 
by Fiske. 


Controversy as to Territory 
Between Pennsylvania and 
Connecticut 


In 1782 a controversy between Penn- 
sylvania and Connecticut as to the 
sovereignty over the Wyoming Val- 
ley was decided in favor of our State 
by a court of commissioners selected 
by lot from persons named by the 
Continental Congress. Two years 
later, during a great winter flood, 
when the settlers in the valley were 
starving, John Dickinson, President 
of Pennsylvania, urged the legisla- 
ture to send relief. But the members 
of the legislature said that if the ac- 
cursed Yankees had stayed in Con- 
neticut, where they belonged, they 
would have kept out of harm’s way, 
and the desolation of the valley was 
said to have been contrived by the 
Deity with the express object of 
punishing these trespassers. A scheme 
was devised for driving them out and 
partitioning their lands among a 
company of speculators. 

A force of militia was sent, osten- 
sibly to assist in restoring order in 
the valley, but the soldiers stole what 
they could find, dealt out blows to 
the men and insults to the women, 
until their violence was met with 
violence in return. The militia then 
attacked the settlement, turned some 
five hundred people out of doors, 
burned their houses to the ground, 
drove the wretched victims, many of 
them women, old men and little chil- 
dren, into the wilderness at the point 
of the bayonet, and told them to find 
their way to Connecticut without de- 
lay. Many died of exhaustion or 
furnished food for wolves. The sher- 
iff of Northumberland County was 
sent with a posse to protect the set- 
tlers. The commander of the militia 
disobeyed the sheriff and kept up a 
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guerrilla warfare. All the Connecti- 
cut men flew to arms, and men were 
killed on both sides. A regiment was 
then sent from Philadelphia under 
Colonel Armstrong, who persuaded 
the Connecticut men to lay down 
their arms, assuring them that they 
should meet with no ill treatment 
and that their enemy should be dis- 
also. But the Connecticut 
men were forthwith treated as pris- 


armed 


oners, and seventy-six of them were 
handcuffed and thrown into jail at 
Northumberland. 

Great was the 
New England when these deeds were 
heard of. 


Faston or 
indignation in 


A war between Connecti- 
cut and Pennsylvania might easily 
have grown out of the matter, but 
was averted through a singular fea- 
ture in the Pennsylvania Constitu- 
tion. The Council of Censors, which 
was assembled once in seven years in 
order to inquire whether the State 
had been properly governed, held its 
regular meeting, engaged in a hot 
controversy with the legislature, and 
awakened public sympathy for the 
sufferers, so that the ‘egislature fi- 
nally disavowed the acts of the mili- 
tia and ordered restitution to be 
made to the persecuted settlers from 
Connecticut. 


Great Lawyers in the 
Constitutional Convention 


Three years later the Constitutional 
Philadel- 
phia. I suppose that no other body 
of men of equal ability has ever met 
upon this continent. George Wash- 
ington was there, and Benjamin 
Franklin, the two greatest Americans 
of their day. They were not lawyers; 
but the servants at law were there in 
large numbers. If my count is cor- 
rect, thirty-five of the fifty-five dele- 
gates in attendance were members of 
the Bar. 

Madison of Virginia, chief au- 
thor of the large states plan; Pater- 
son of New Jersey, author of the 
small states plan; Ellsworth and 
Sherman of Connecticut, proponents 
of the compromise which prevailed, 
all were lawyers. Every one of the 
twelve States represented sent at 
least one lawyer. Among them were 


Convention assembled in 
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Langdon of New Hampshire; King 
of Massachusetts; Hamilton of New 
York (one of the greatest lawyers 
that our country has ever produced); 
Wilson and Gouverneur Morris of 
Pennsylvania; 
Pennsylvania but now of Delaware; 
Luther Martin of Maryland, after- 
wards leader of the Bar of the Unit- 
ed States, who opposed the adop- 
the Constitution; Wythe 
and Randolph of Virginia; Alex- 
ander Martin of North Carolina; 
John Rutledge, Charles Cotesworth 
Pinckney and Charles Pinckney of 
South Carolina; Few of Georgia. 


Dickinson, once of 


tion of 


Successful Provisions as to 
Controversies Between States 


Nowhere was the handiwork of the 
servants at law in the Convention 
more notably successful than in Ar- 
ticle III, Section 2, of the Constitu- 
tion, which provides that the judicial 
power shall extend, among other 
cases, to controversies between two 
or more States, and that in cases in 
which a State shall be party the Su- 
preme Court shall have original jur- 
examination of the 
United States Reports discloses no 
less than sixty-five cases where juris- 
diction has been sustained in the Su- 
preme Court in controversies be- 
tween States from 1799 until the 
present year. 

A large variety of subjects is dealt 
with in the cases between States: the 
title to land which had been the sub- 
ject of grants by both parties; the 
determination of boundaries; com- 
pacts between the parties as to 
boundaries and bridges over bound- 
ary rivers; extradition; obstructions 
to navigation; the disposal of sewage; 
the use of water of streams; fore- 
closure on property held as security 
and judgment for the balance; the 
apportionment of a State debt be- 
tween a mother State and a State 
carved out of its territory; interfer- 
ence with interstate commerce in na- 
tural gas; flooding; the domicile of a 
decedent for inheritance tax pur- 
poses; the drainage of surface water; 
the drainage of the waters of the 
Great Lakes into the Mississippi; spe- 
cific performance of a contract to 


isdiction. An 


build a bridge; the dumping of gar- 
bage into rivers. In short, matters in- 
volving health, property, obligations, 
sovereignty, disputes of almost every 
character, have been submitted to 
the arbitrament of the Supreme 
Court in the exercise of a jurisdic- 
tion that is made mandatory on the 
States by the Constitution. 

In 157 years of the history of the 
government under the Constitution, 
war between the States, which was 
threatened in more than one instance 
before its adoption, has been averted 
except for a period of four years. 
The servants at law in the Constitu- 
tional Convention performed their 
function well. 


Il 


Efforts to Establish 
Law and Adjudication 
in the Place of War 
Between Nations 


Let us- pass over another 130 years. 
The First World War is ended. The 
League of Nations is established. 
The Council of the League, in Feb- 
ruary, 1920, invites ten distinguished 
jurists to frame a plan for a World 
Court. Five of them are nationals of 
great powers and five are represent- 
atives of small nations. Among the 
former is Elihu Root, Secretary of 
War, Secretary of State, United 
States Senator, winner of the Nobel 
Peace Prize, leader of the Bar, soon 
to become the founder and Honorary 
President of the 
Institute. 

The Committee of Jurists pro- 
posed to the League of Nations the 
establishment of a Permanent Court 
of International Justice, which was 
adopted by the League on December 
13, 1920. The Court was given juris- 
diction “in all or any of the classes 
of legal disputes concerning: 

(a) the interpretation of a treaty; 

(b) any question of international 
law; 

(c) the existence of any fact 
which, if established, would 
constitute a breach of an in- 
ternational obligation; 

(d) the nature or extent of the 
reparation to be made for the 
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breach of an international 


obligation.” 
The fifteen members of the Court 
were to be elected by the Assembly 
and by the Council of the League 
rom a list of persons nominated by 
the national groups in the Court of 
\rbitration at The Hague. If more 
han one national of a state should 
ve elected, the eldest only should be 
msidered as elected. 


Great Servants at Law 
Created an International 
Tribunal 


The great servants at law from ten 
different nations constituting the 
Committee of Jurists offered to the 
world a tribunal by which disputes 
that nations could not settle amica- 
bly could be determined without 
recourse to war. 

Fifty-seven states, including the 
United States of America, signed the 
protocol of the Court by their pleni- 
potentiaries at various times from 
1921 to 1936, and the governments 
of fifty of them ratified it and ac- 
cepted the jurisdiction of the Court. 
All the great powers except Russia 
and the United States submitted 
themselves to its jurisdiction. The 
United States Senate voted in favor 
of ratification by 52 to 36, seven less 
than the requisite two-thirds, on 
January 29, 1935. 

In spite of the fact that the 
United States failed to adhere to the 
Court or to contribute to its support, 
nominees of our country always sat 
among its members: John Bassett 
Moore, Charles Evans Hughes, Frank 
B. Kellogg, Manley O. Hudson. 

This World Court rendered judg- 
ments in thirty-two cases, involving 
twenty-four nations, and gave ad- 
visory opinions to the Assembly or 
the Council of the League of Nations 
in about the same number of cases, 
in which a similar number of states 
were represented before the Court. 


Notable Judgments 
of the World Court 


The judgments of the Court dealt 
with the right of Germany to refuse 
access to the Kiel Canal to vessels of 
Great Britain and France; the liabil- 


ity of Bulgaria to Greece for acts 
committed outside Bulgarian terri- 
tory; the liability of Great Britain as 
mandatory in Palestine for granting 
concessions which might cause loss to 
a Greek subject; the legality of ex- 
propriations by Poland of German 
property in Upper Silesia; the legal- 
ity of 
Turkey against a Frenchman in con- 


criminal proceedings in 
nection with a collision on the high 
seas of a French steamer with a 
Turkish steamer; the interpretation 
of a German-Polish convention con- 
cerning schools; the payment in gold 
of Serbian and Brazilian loans issued 
in France; the jurisdiction of the In- 
ternational Commission of the Oder 
River in Polish territory; the ex- 
istence of free zones under a customs 
treaty between France and Switzer- 
land; the extent of the sovereignty 
of Lithuania over the Memel Terri- 
tory; a controversy between Denmark 
and Norway as to sovereignty over 
Eastern Greenland; an appeal from 
an award by a Hungarian-Czechoslo- 
vak mixed tribunal; the obligation 
of Greece under a contract made 
between Turkey and a French firm 
to be performed in territory later as- 
signed to Greece; the liability oi 
Belgium on a British claim for loss 
sustained by a British subject due to 
measures taken to enable a company 
to reduce its rates for transport in 
the Congo; the liability of Yugosla- 
via to Hungarian nationals affected 
by Yugoslav agrarian measures; the 
liability of Belgium and the Nether- 
lands for diversion of water to the 
Albert Canal and the Juliana Canal 
respectively; the liability of Spain 
for alleged failure to use diligence 
in apprehending persons guilty of 
killing a Belgian; a claim of Italy on 


behalf of an Italian national based- 


on a monopolization of phosphates 
in Morocco inconsistent with a re- 
gime created there by convention; a 
claim by Estonia against Lithuania 
for compensation for the part of a 


railway of an Estonian company in 
Lithuanian territory; a claim for 
restitution with indemnity of works 
of a Belgian company in Bulgaria; 
the validity of an arbitral award of a 
sum to be paid by Greece for default- 


Servants at Law 


ing on bonds issued to a Belgium 
Company. 

I have stated the subject matter of 
the controversies at some length, be- 
cause I wish to emphasize that, just as 
in the case of.the suits between States 
in the Supreme Court of the United 
States, all manner of questions affect- 
ing the sovereignty of the parties 
have been peaceably settled by the 
judgments of the World Court. In 
no case has the losing party failed 
to comply with the judgment. 


The American Bar Association 
and the World Court 


The American Bar Association urged 
upon the San Francisco Conference 
that the United Nations should 
adopt the Permanent Court of Inter- 
national Justice as_ its judicial 
branch. The Conference did not do 
so in form, but in substance Chapter 
XIV of the Charter of the United 
Nations, establishing the new Inter- 
national Court of Justice, follows al- 
most exactly the Statute of the Per- 
manent Court of International 
Justice. The fifty-one nations which 
signed the Charter by its terms be- 
came ipso facto parties to the Statute 
of the International Court. 


The Charter was ratified by the 
Senate of the United States last July, 
with only two negative votes. It be- 
came effective on October 26 last. 
The judges of the Court have been 
elected by the Assembly and the 
Council of the United Nations. 
Among them is the Honorable Green 
H. Hackworth, Legal Adviser to the 
Department of State of the United 
States. Seven European countries, in- 
cluding Russia, Great Britain and 
France, one Asiatic country, one 
African country, and six American 
countries are represented in the 
Court. The President of the earlier 
Court, Senor Guerrero of Salvador, 
has been elected President. Declara- 
tions by Great Britain, France, 
Canada, in fact by a majority 
of the United Nations, have been 
filed which recognize as compulsory 
the jurisdiction of the Court in rela- 
tion to any other member of the 
United Nations. 


449 


August, 1946 « Vol. 32 













































Servants at Law 


Senator Morse has introduced a 
resolution to recognize the jurisdic- 
tion of the Court as compulsory for 
a period of five years in relation to 
any other state accepting the same 
obligation, and Congressman Herter 
has introduced a joint resolution to 
a like effect in the House of Repre- 
sentatives. The State Department has 
expressed the opinion that eithe) 
measure would furnish a satisfactory 
legal basis for acceptance of the com- 
pulsory jurisdiction of the Court. 
The President has expressed himself 
as in favor of the principle of the 
resolutions. Why, then, do not the 
Foreign Relations Committees of the 
two Houses report the resolutions; 
Chere is every reason to suppose 
that they would be passed by large 


majorities. 


American Acceptance 
of Compulsory Jurisdiction 
Is Urged 


In the case of the new World Court, 
as in the case of the old, only two 
great powers have failed up to the 
present time to submit themselves 
to the jurisdiction—Russia and the 
United States. Are we to follow the 
precedent of Russia rather than that 
of Great Britain, France, Canada, 
Nether 
lands, Norway? Besides, who knows 


Australia, Belgium, The 
but that evidence on the part of the 
United States of a peaceable disposi- 
tion and a desire to settle controver- 
sies by legal judgments rather than 
by force of arms may not be the 
means of bringing Russia into whole- 
hearted cooperation with the other 
members of the family of nations? 
The American Bar Association at 
its meeting in Cincinnati last De- 
cember and the Pennsylvania Bar 
Association at its meeting at Hershey 
in January resolutions 
strongly urging the President and 


adopted 
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the Senate to take appropriate action 
at the earliest practicable time to 
deposit a declaration recognizing as 
compulsory for five years the juris- 
diction of the Court in relation to 
any other state accepting the same 
obligation, without prejudice to the 
right of the parties to have timely 
recourse to other methods for the 
peaceable settlement of disputes. No 
action of these Associations, no ac- 
tion on the part of any body of 
lawyers, can be more timely than this 
or should command more fully the 
support and influence of members 
of the Bar. 


Disputes Between 
Nations Can Be 
Settled In Court 


Most disputes between individuals 
can be settled Gut of court; but if 
there were no court to which they 
could appeal, could their disputes 
Most 


nations can be 


be settled without violence? 
disputes between 
settled out of court; but if there is 
no court to which they can appeal, 
can their disputes be settled without 
war? 

Nearly eight centuries ago serv- 
ants at law substituted trial by jury 
for trial by battle in the settlement 
of disputes between subjects of the 
realm and between the King and 
his subjects. More than a century 
and a half ago servants at law sub- 
stituted trial by the Supreme Court 
of the United States for interstate 
fighting and incipient anarchy. Shall 
not servants at law prevail now in 
substituting the arbitrament of the 
International Court of Justice for 
the “‘arbitrament of swords” between 
nations? It is as true now as it ever 
was, that “all they that take the 
sword shall perish with the sword.” 
By the substitution of trial by jury 
for trial by battle, “the doubtful 





event of the duel” and “the severe 
punishment of an unexpected and 
premature death, . . . or at least the 
opprobrium of a lasting infamy” 
were avoided. By the substitution 
of trial by the International Court 
of Justice for war will be avoided 
the premature deaths not merely of 
champions but of millions of in 
nocent noncombatants. 

The sin of Sodom and Gomorrah 
was “very grievous,” and “the Lord 
rained upon Sodom and upon Go 
morrah brimstone and fire from the 
Lord out of heaven; and he ove 
threw those cities, and all the plain, 
and all the inhabitants of the cities, 
and that which grew upon_ the 
ground;” but he “delivered just Lot. 
vexed with the filthy conversation ot 
the wicked.” But the just were not 
delivered from the destruction of 
Warsaw, Rotterdam and Coventry, 
of Sebastopol and Stalingrad, of Ber 
Manila, 
Nagasaki. The innocent noncom 


lin, of Hiroshima and 


batants were not spared. 


Judgment of the 
International Court 
Is Preferable to War 


Che verdict of a jury may be wrong, 
but it is to be accepted rather than 
the verdict of a duel. The judgment 
of the Supreme Court of the United 
States may be wrong, but it is to be 
accepted rather than civil war. The 
judgment of the International Court 
of Justice may be wrong, but it is 
to be accepted rather than a world 
war of atomic bombs. Let us awake, 
“stretch every nerve, and press with 
vigor on” to bring about submis 
sion to the jurisdiction of that Court. 
There can be no peace and order in 
the world if the greatest nations are 
exempted from the power of the law 
of nations. 
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Section of Admumstrative Law 


Oreanizes and Plans Its Work 


the Association’s new Section of 


\dministrative Law, authorized by 
he House of Delegates last Decem- 
er, was brought into being at ses- 
sions held in Chicago on July 1-3. 
Section by-laws in standard form 
were first approved by the Board of 
Governors and the House of Dele- 
gates. 

The purpose of the Section is 
stated to be “to promote the sound 
development of local, state, and 
federal administrative law _ proce- 
dure, and practice.” Open to all 
members of the Association, the dues 
for membership in the Section are 
53.00 a year. 

President Willis Smith of the 
\ssociation opened the organiza- 
tional meeting on July 1. Former 
President David A. Simmons was 
chosen as chairman. 
Former President George M. Mor- 
ris, as chairman of the nominating 


tempo! ary 


committee, submitted a recommen- 
dation that the officers be elected 
from among the members of the 
Special Committee on Administra- 
tive Law, which now goes out of 
existence. 

Carl McFarland was elected 
Chairman of the new Section and 
Sylvester C. Smith, Jr., of New 
Jersey, as Vice Chairman. Miss 
Patricia H. Collins, who had been 
secretary of the Administrative Law 
Conference, was made Secretary of 
the Section. They will hold office 
until the Annual 
October. 

A Section Council was elected 
from among the members of the 
Special Committee on Administra- 
tive Law. Its members are Albert 
Ewing, Jr., Reuben Hall, Ralph M. 
Hoyt, Charles E. Lane, Roland F. 
O’Bryen, Mayo A. Shattuck, Julius 


Meeting in 


C. Smith, Burt J. Thompson. 
Chairmen of Committees were 
designated as follows: Judge George 
Rossman, Committee on _ State 
James W. MacIntosh, 
Committee on Federal Legislation; 
Harry f. 
\dministrative Personnel; Ciarence 
\. Miller, Rules 
of Administrative Procedure; and 


Legislation; 
McClean, Committee on 
Committee on 


Aaron L. Ford, Committee on Prac 
tice Act. Other members of these 
and of additional committees, will 
be named later. 


Meetings and Institutes 
It was agreed at meetings of the new 
Section and of its Council that one 
of the main efforts of the coming 
year would be to supply speakers for 
bar association meetings and _per- 
haps to arrange the holding of in- 
stitutes on administrative law in 
connection with regional meetings 
of the American Bar Association. 
This program assumes the availabili- 
ty of a panel of speakers who are 
familiar with both general and 
special aspects of the subject. 


A Practice Act 
An isoportant part of the year’s 
work for the Section will be partici- 
pation in legislation respecting the 


admission of lawyers and laymen to - 


practice before administrative agen- 
cies. Bills on this subject are now 
pending in the Congress, and in- 
terest runs high in the profession. 
Even more than the Administra- 
tive Procedure Act which recently 
became law, the Practice Act pro- 
posals touch vitally the professional 
interests of all lawyers. Neither the 
prior Special Committee nor the 
House of Delegates has as yet taken 
a position with respect to any of the 


pending measures. They are now 
under intensive study in the new 
Section of Administrative Law. In 
this connection, the Section will 
ultimately arrange to work in co- 
operation with the Section on Ad- 
missions to the Bar and the Unau- 
thorized Practice of Law Committee 
of the American Bar Association and 
with the similar committees in State 
and local bar associations. 


State Legislation 
With the passage of the federal Ad- 
ministrative Procedure Act, it is to 
be expected that State legislation 
will be proposed in many of the 
States, in the legislative sessions to 
begin in the coming calendar year. 
Several States have already adopted 
administrative procedure statutes. 
Presumably there will be a tendency 
to propose State legislation along 
the lines of the federal Act. 

While neither the Section nor 
the Association has yet taken a 
definite position as to the necessity 
or character of State legislation in 
this field, the Council of the new 
Section is tentatively of the view that 
full studies over a period of a year 
or two as to the problems of any 
State should be made, 
before proposing State legislation. 


particular 


Uniform Rules 

of Procedure 
There has been persistent discus- 
sion of the necessity of uniform 
rules of administrative procedure in 
the federal 
federal administrators, such as Com- 
missioner Clyde B. Aitchison of the 
Interstate Commerce Commission, 
have pointed out that the new Ad- 
ministrative Procedure Act does not 


government. Some 


make provision for uniformity in 
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Section of Administrative Law 


the details of administrative forms 
and procedure. In the debates in 
the House of Representatives on the 
bill which lately became law, some 
members regretfully emphasized that 
the bill did not provide for uniform 
rules of procedure. 


Should any official action in this 
respect be undertaken in the legisla- 
tive or executive branches of the 
federal government, the organized 
Bar will undoubtedly be called upon 
to aid or to give suggestions, as was 
the case in the framing of the civil 
and criminal rules for the federal 
courts. Even if no such effort is 
undertaken, the organized Bar and 
the new Section will undoubtedly 
set up some machinery for examin- 
ing agency rules required to be made 
during the coming year under the 


new Administrative Procedure Act. 


Other Section Activities 
No special publications program 
has as yet been considered, since the 
Association is still examining into 
the possibility of a newsmagazine 
for all sections and committees. 
The Section may also undertake 
to be of service to its members 
through the establishment of a 
Washington office for the distribu- 
tion of important documents, and 
the like. The existing office of the 
Association at 1002 Hill Building, 
Washington 6, D. C, will, on 
written request, supply members of 
the new Section with copies of 
legislative documents relating to the 
new Administrative Procedure Act, 
so long as the supply lasts. 








Membership in the Section 
Until the Annual Meeting of the 
Association in October, the new Sec- 
tion will embark upon no particular 
campaign for membership. It is as- 
sumed that the several hundred 
lawyers who have been serving on 
the administrative law committees 
during the last two years will prob- 
ably continue their interest in the 
field by joining the new Section. All 
members of the American Bar As- 
sociation are invited and urged to 
become members of the Administra- 
tive Law Section. Requests for mem- 
bership, enclosing check for $3.00 
for annual dues in the Section, may 
be addressed to Executive Secretary, 
American Bar Association, 1140 
North Dearborn Street, Chicago 10, 
Illinois. 





For President: 


For Secretary: 
For Treasurer: 


Third Circuit: 
Fifth Circuit: 
Ninth Circuit: 





For Chairman of the House of Delegates: 


Nonunations for Officers and Members 
of the Board of Governors of the 


Amerwan Bar Association 


In accordance with Article VIII, Section 2, of the Constitutie:, the secretary of the American Bar 
Association certifies for publication in the AMERICAN BAR ASSOCIATION JOURNAL that at a meeting 
of the State Delegates, duly called and held at the Palmer House, Chicago, Tuesday, July 2, 1946, 
at 9:60 A.M., the following persons were nominated for the following na:aed offices of the Asso- 
ciation, all to be voted upon by the House of Delegates at the annual meeting of the Association 
to be held in Atlantic City, New Jersey the week beginning October 28, 1946: 


Carl B. Rix, Milwaukee, Wisconsin 
Howard L. Barkdull, Cleveland, Ohio 
Joseph D. Stecher, Toledo, Ohio 
Walter M. Bastian, Washington, D.C. 


For Members of the Board of Governors: 
William Clarke Mason, Philadelphia, Pennsylvania 
Cody Fowler, Tampa, Florida 

Loyd Wright, Los Angeles, California 


Josep D. STECHER 
Secretary, American Bar Association 
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Ciml Rights: The Boundless 
Responsibihty of Lawyers 


by The Honorable Tom C. Clark 


“Civil Rights” are always an impor- 
tant matter to all of us, not only as 
lawyers, but as citizens of the United 
States, and even more so in these 
troublesome post-war days. 

I want to tell you of the role the 
Department of Justice plays in pro- 
tecting those basic rights of personal 
liberty, guaranteed to each of us by 
our Constitution and laws. 

In this difficult period when our 
energies are turned to the solution 
of the severe economic and social 
problems which beset us, we must be 
ever mindful of our rights and obli- 
gations as American citizens, pledged 
mutually to the preservation and 
extension of democracy and liberty 
for all. 

On June 21, 1788, the Constitu- 
tion of the United States became le- 
gally effective when New Hampshire, 
by convention vote, won the signal 
honor of becoming the ninth rati- 
fying State, thereby constituting the 
majority required for its adoption. 

Yet that Constitution adopted by 
the people was incomplete and did 
not fully express the public will. 

Bills of rights guaranteeing the 
integrity of person and property had 
already been adopted in many States. 

While the Federal Constitution 
was still in the process of ratification, 
a great public demand had arisen 





Editor’s Note: This article gives the prin 
cipal text of Attorney General Clark’s ad- 
dress before the Chicago Bar Association on 
June 21. Because the address, particularly 
its later part, has been widely discussed 
without the publication of its text, we be- 
lieve that our readers will be glad to have 
the opportunity of examining the Attor- 
ney General’s earnest recommendations to 
American lawyers and their Bar Associa- 
uions. 


for similar guarantees against fed- 
eral governmental interference with 
basic rights. 


The First Ten 
Amendments 
In the First Congress of 1789, the 
first ten Amendments, our Bill of 
Rights, were speedily passed and 
submitted to the nation, practically 
as a part of the original Constitution. 
In this fashion there was allayed 
the general misgiving that, without 
such restrictive provisions, the new 
national government might assume 
power to interfere with or infringe 
upon those rights which the Decla- 
ration of Independence had deemed 
inalienable and for the preservation 
of which Americans had taken up 
arms in 1776, just as they were to 
take them up again in 1941. 
Freedom of religion, speech and 
press, right of assembly and petition, 
freedom from unreasonable search 
and seizure, right of due process, 
prohibition against taking private 
property without fair compensation 
—these were and still are the tradi- 
tional fundamental safeguards of 


the individual against oppression. 


and abuse at the hands of his gov- 
ernment. 


Guaranties Aimed at the 

Federal Government 

The Supreme Court once said that 
the first ten Amendments ‘“‘were not 
intended to lay down any novel prin- 
ciples of government, but simply to 
embody certain guarantees and im- 
munities which we had inherited 


from our English ancestors”. (Rob- 


OF TEXAS; ATTORNEY GENERAL OF THE UNITED STATES 


ertson v. Baldwin, 165 U. S. 275, 
281 (1897) ). 

These guarantees were primarily 
negative and aimed at the Federal 
government only. They were an ex- 
pression of the fear and distrust in 
which centralized government was 
held. 

They were a product of the reac- 
tion against the yoke of tyranny 
which the Revolutionary War had 
only recently thrown off, just as was 
the entire system of governmental 
checks and balances running through 
the Constitution. 


Balance of Powers 
Between the States 
and the Nation 


It must be remembered that the Bill 
of Rights did not afford protection 
to the individual’s liberties against 
the actions of State governments or 
individuals, nor did it empower the 
national government to take affirma- 
tive action to protect those liberties. 

Until the Civil War, the indi- 
vidual looked only to his State as the 
source and guardian of his personal 
rights. 

This was one important phase of 
the development of the balance of 
power between States and the Federal 
government. 

The problems growing out of the 
Civil War seriously altered that bal- 
ance of power, particularly in the 
attempt to establish real freedom for 
the recently-freed negro and protect 
him in the exercise of that freedom. 

It was evident that the old order 
had to change—that the States could 
not or would not fulfill their obli- 
gations to secure individual liberty 
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Ciwil Rights 


or all classes and kinds of persons. 


Amendments Which Followed 
the Civil War 


In the decade that followed the war, 
three new Amendments were added 
to the Constitution—the 13th, 14th, 
and 15th—freeing the negroes, mak- 
ing them citizens, providing for due 
process by the State, and ensuring 
the rights of all citizens to vote. 

The rights so guaranteed were 
minutely spelled out in five statutes, 
seriously penalizing State officers and 
private persons violating those 
rights. 

Drastic social and legal changes 
were brought about by these meas- 
ures, but a discussion of those changes 
would be of historic and academic 
interest only, for in the ensuing thir- 
ty-five years the interest of the gov- 
ernment in protecting civil liberties 
waned. 


Statutory Protections 
Were Whittled Away 


The protections so carefuliy spelled 
out were emasculated by such ju- 
dicial holdings as the Slaughterhouse 
and Civil Rights cases, and finally by 
outright repeal of large portions of 
the legislation by Congress. 

As a result, we now have on the 
statute books only fragments of the 
original Acts. 

In pointing this out, it is my pur- 
pose to indicate the limited scope 
and jurisdiction of the Department 
of Justice in its sincere attempt to 
act as protector of civil rights. I am 
doing this to correct a popular mis- 
conception as to the Department’s 
powers. 

Every day my Department re- 
ceives numerous complaints from 
groups, individuals, and even State 
officers, concerning violations of per- 
sonal rights—two thousand, six hun- 
dred ninety-nine alone in the first 
half of the present fiscal year. The 
great majority reveal on their face 
that no Federal jurisdiction is pres- 
ent. In comparatively few instances 
do we have authority to investigate 
and prosecute. For these statutory 
fragments which I have mentioned 
are even today the sole authority 
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under which I as Attorney General 
can take action in the civil liberties 
field. 

Under Title 18 of the Criminal 
Code are two Sections—Sections 5] 
and 52—which deal respectively with 
conspiring to harm citizens in the 
exercise of certain civil rights, and 
with depriving persons of civil rights 
under color of law. 

These two Sections and an anti- 
peonage Section (18 U.S.C. 443, 
444) form the basis for substantially 
all the prosecutions brought by the 
Department for civil liberties viola- 
tions. 

For many years these Sections 
were little used and almost forgotten. 


The Civil Rights Section 
in the Department 
In 1939 a Civil Rights Section was 
established in the Criminal Division 
of the Department of Justice. Its di- 
rectives were to be found principally 
in the s‘atutes I have just mentioned. 
Its task has been and is to reestab- 
lish and revive those sections as ef- 
fective instruments for the protec- 
tion of civil liberties. 

After seven years of vigorous 
prosecution under these statutes, 
principally in election fraud, police 
brutality, and peonage cases, a sub 
stantial body of case law has been 
built up. Yet almost every case is still 
a test of a point of law as well as a 
test of our power to present sufficient 
evidence to gain a conviction. 


Conspiracies Against 
Civil Rights 


I feel that it is not amiss to quote 
these two sections to you, especially 
for the benefit of those who have 
had no occasion to review them re- 
cently. Section 51 of Title 18 pro- 
vides: 

Conspiracy to injure persons in 
exercise of civil rights. If two or more 
persons conspire to injure, oppress, 
threaten, or intimidate any citizen in 
the free exercise or enjoyment of any 
right or privilege secured to him by 
the Constitution or laws of the Unit- 
ed States, or because of his having 
so exercised the same, or if two or 
more persons go in disguise on the 
highway, or on the premises of an- 
other, with intent to prevent or hin- 


der his free exercise or enjoyment of 
any right or privilege so secured, they 
shall be fined not more than $5,000 
and imprisoned not more than ten 
years, and shall, moreover, be there- 
after ineligible to any office, or place 
of honor, profit, or trust created by 
the Constitution or laws of the Unit- 
ed States. 
he criminal conspiracy unde: 
this Section is one which injures on 
oppresses United States citizens—not 
aliens—in the exercise of federally- 
secured rights. Under such holdings 
as the Slaughierhouse cases, the 
rights to life, liberty, and property, 
encompassed in the 
Amendment, are not considered fed- 


Fourteenth 


erally-secured rights, since they flow 
for the most part from the States. 
They are incidents of State, not 
national, citizenship and have been 
held not to be within the scope of 
Section 51. 

A further weak point in this Sec- 
tion is that the Constitution deals 
primarily with relationships between 
the private person and Government, 
rather than with relationships of pri- 
vate persons, one to another. There 
are few constitutional rights pro- 
tected against infringement by other 
individuals. 

Protection of the 
Individual or Minority 


In the absence of special circum- 
stances, Section 51 does not protect 
the individual or the minority 
against mob or rufhan activity. While 
such attack may amount to a dep- 
rivation of freedom of speech or 
other rights guaranteed by the Bill 
of Rights, these rights are rights pro- 
tected only against official action, 
not private action. 

Among the rights which have 
been held to warrant protection 
against the acts of individuals as 
well as officials are the rights to run 
for federal office, to be free from in- 
voluntary servitude, to have access 
to the federal courts, to be a witness 
in the federal courts, to inform fed- 
eral officers concerning federal of- 
fenses, to journey to the national 
capital on federal business, and pos- 
sibly most important of all, the right 
to vote and to have that vote counted 
as Cast. 










~ Ff wes © ® = = SD OD 


a) ”6)h Lele le ee. 






t ol 
they 
,000 
ten 
ere- 
lace 
| by 
nit- 


dei 
; Ol 
not 
illy- 
ings 
the 
rty, 
nth 
fed- 
low 
tes. 
not 
een 
> of 


Sec- 
eals 
een 
Cnt, 
pri- 
1ere 
ro- 
her 


the 
rity 
um- 
tect 
rity 
hile 
lep- 

or 
Bill 
pro- 
ion, 


ave 
‘ion 


run 
in- 
cess 
ness 
fed- 

of- 
ynal 
pos- 
ight 
ited 








The Civil Rights Section has al- 
ways been in the vanguard of the 
struggle to ensure that every quali- 
fied voter can freely and without 
fear, exercise his constitutional right 
ind his first duty as a citizen—his 
right to vote. 


Enforcement of the 
Right to Vote 


Such landmarks in constitutional 
law as Classic v. United States, and 
Smith v. Allwright, making the right 
to vote real and meaningful for the 
negro in particular but for all Amer- 
icans in the larger sense, are among 
the more outstanding successes of the 
Civil Rights Section. Those deci- 
sions are a tribute to the painstaking 
efforts and vigilance of the Section 
in performing its important job. 

I as Attorney General will use 
every force at my command to see to 
it that in the primaries and forth- 
coming elections, no American citi- 
zen will be deprived of his vote be- 
cause of his race or color. I have 
already instructed the United States 
Attorneys and interested Federal 
agencies to be especially alert and 
forceful to prevent and prosecute 
violations of the law. 


New Rights 
Created by Congress 


In recent years, new rights have been 
created by Congress and extended in 
many instances to classes of persons 
hitherto subject to private intimi- 
dation. 

The Social Security and Wages 
and Hours laws confer federal bene- 
fits on qualified persons. Labor, 
which in an early case had been de- 
nied the protection of Section 51 
against interference with its right to 
organize (United States v. Moore, 
129 Fed. 630), now has, under the 
conditions set out in the Wagner 
Act, a federally-protected right to 
organize for collective bargaining. 
Rights to the use of housing projects 
constructed under the Lanham Act, 
rights of veterans to reemployment 
under the Selective Service Act— 
these are all rights secured by fed- 
eral statute, against private as well 


as official action. 

They represent a real broaden- 
ing of the field of federal civil rights 
and serve as evidence of a growing 
and ever-strengthening realization 
of the importance of civil rights 
generally. 

The Department is fully alert to 
the necessity of safeguarding these 
new rights, and will do all in its 
power to afford full protection to 
their exercise. 


Depriving Citizens 
of Civil Rights 


Section 52 of Title 18 includes the 
larger number of the constitutional 
guarantees—the Fourteenth and Fif- 
teenth Amendments as well as the 
Bill of Rights. It reads as follows: 
Depriving citizens of civil rights 
under color of State Laws: Whoever, 
under color of any law, statute, ordi- 
nance, regulation, or custom, willfully 
subjects, or causes to be subjected, 
any inhabitant of any State, Terri- 
tory, or District to the deprivation of 
any rights, privileges, or immunities 
secured or protected by the Constitu- 
tion and laws of the United States, 
or to different punishments, pains, or 
penalties, on account of such inhabit- 
ant being an alien, or by reason of his 
color, or race, than are prescribed for 
the punishment of citizens, shall be 
fined not more than $1,000, or impris- 
oned not more than one year, or both. 
Under this Section we prosecute 
anyone who, clothed with State or 
Federal power, willfully misuses that 
power to deprive any person of such 
liberties as freedom from personal 
restraint, freedom of speech, press, 
and religion, freedom to assemble 
peaceably, to petition the govern- 
ment, to pursue a lawful calling, to 
acquire and use knowledge, to estab- 


lish a home, or to move freely from. 


State to State. 

Rights of due process are also in- 
cluded—the right to a real hearing, 
the right to real counsel in a crimi- 
nal prosecution, the right to a jury 
from which members of the defend- 
ant’s race have not been purposely 
excluded. 

This statute has been a power- 
ful weapon against local sheriffs, po- 
lice officers and other officials who 
would set themselves above the law 
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and substitute trial by ordeal, or the 
“kangaroo court” for trial by law, 
in dealing with the friendless, the 
ignorant, the unpopular, or the un- 
orthodox. 


The Decision in 
Screws v. United States 


This eighty-year old statute was con- 
strued by the Supreme Court during 
the past year in the case of Screws v. 
United States, 325 U. S. 91 (1945). 
This was an appeal from a convic- 
tion which we obtained against a 
Georgia sheriff and his deputy. Mr. 
Justice Douglas termed the case “a 
shocking and revolting episode in 
law enforcement”. These officers bru- 
tally murdered a young negro pris- 
oner whom they had arrested on a 
trumped-up charge. 

Their conviction under Section 
52—the only statute under which we 
could act, despite the lightness of its 
penalty for such a grave crime—was 
reversed by the Supreme Court and 
a new trial ordered. 

Four separate opinions were ren- 
dered, in no one of which did more 
than four judges agree. 

The confusion and uncertainty 
arising from the Court’s disposition 
of the case have cast a cloud over the 
prosecution of future cases under 
this statute. 

Under the majority’s interpreta- 
tion of the word “willful” in Section 
52, a State official must, at the time 
he deprives another of some estab- 
lished federal right, have more than 
a general bad purpose or evil intent 
to do wrong. He must have the pur- 
pose at that time of depriving his 
victim of a specific federal right— 
that is, a right which “has been made 
specific either by the express terms 
of the Constitution or laws of the 
United States or by decision inter- 
preting them”. The trial court must 
charge the jury on willfulness, and 
the jury must believe beyond a rea- 
sonable doubt, from all the evidence, 
that the defendant had the purpose 
willfully to deprive the victim of the 
specific right in issue. 

The immediate effect of the 
Court’s narrow interpretation of the 
statute is perhaps best evidenced in 
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the verdict of acquital returned by 
the jury on the retrial of the case. 


Imperfect Statutory 

Authority 

These matters which I have dis- 
cussed represent some of the prob- 
lems we face daily in determining 
whether we can investigate a civil 
rights complaint or take other ac- 
tion. Surely, Sections 51 and 52 are 
imperfect statutory authority upon 
which to ground a comprehensive 
and consistent civil liberties program. 
Yet we must continue to use that 
authority to the best of our abilities 
so as to make civil liberty in America 
secure and meaningful. Your Gov- 
ernment can and will do all in its 
power, but the problem is not pri- 
marily a governmental one. Toler- 
ance is not a matter of law enforce- 
ment. To quote Mr. Justice Murphy: 


The Golden Rule cannot be made 
effective by United States Marshals. 


The Power of 
Public Opinion 
The certain and sole protection of 
our rights and liberties rests in the 
power of public opinion. Just as it 
is the obligation of the Department 
of Justice to enforce the civil rights 
statutes in all situations in which 
they are applicable—and enforce 
them for all the people of every race, 
creed or political faith—-even more 
is it the duty of every American to 
enforce and practice in his daily life 
the American principles of tolerance 
and fair play, which are our heritage 
and the hallmarks of our civilization. 
It is even more the duty of every 
American to see to it that his com- 
munity, his state, his federal govern- 
ment, constantly affirm and apply 
those principles. 

The task is one of individual and 
community effort. The task is made 
doubly difficult since we must strug- 
gle to preserve civil liberties not only 
for those whom we like and with 
whom we agree, but as well for those 
we do not like and with whom we 
do not agree. 

This we must do if our democ- 
racy is to be more than a mere pa- 
per formula—if it is indeed to serve 
as a dynamic way of life, if we are 
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seriously to put into practice our 
beliefs in the health of conflicting 
ideas and the worth and dignity of 
the individual. 


Our Civil Rights 
Are Basic 


Our civil rights are basic to our way 
of life, and they will endure only so 
long as we continue to place our 
faith in them and maintain the will 
to protect them. No governmental 
technique or machinery can guaran- 
tee or preserve the democratic ideal. 

The Government can do little 
without the full support of com- 
munity public opinion. The Gov- 
ernment cannot have its officers in 
every village and hamlet to prevent 
police brutality or the pushing 
around of minorities. Nor would it 
indeed be salutary were that so, for 
this is not a “police “tate”. 


Lawyers Must Support 
Enforcement 


The leaders of public opinion— 
church, press, labor, business, and 
we lawyers—must insist that our lo- 
cal officers enforce the law with even- 
handed justice and prevent viola- 
tions before they occur. The goal to- 
wards which we of the Department 
of Justice work is to bring local of- 
ficers to the realization that viola- 
tions of civil rights are their prob- 
lem. We must have the assistance 
and cooperation of local citizens to 
warrant any degree of success. 


Communism and Fascism 
Are Dangers 


One of the greatest dangers, in my 
opinion, to civil liberties of our fel- 
low-citizens, and one which should 
be taken literally by all the members 
of our profession, is the method of 
communism and fascism to shackle 
democracy by indirection. 

By this I mean that we must be 
alert as officers of the court to see 
the difference between sincere and 
honest protest of groups of our citi- 
zens against injustice and the effort 
of these outside ideologists to stir up 
trouble according to the old plan of 
“divide and rule”. 


A Conspiracy To Discredit 
Our Institutions 


No one but a complete “‘crack-pot” 
can be deluded by what we see going 
on today. 

We know that there is a national 
and international conspiracy to di- 
vide our people, to discredit our in- 
stitutions, and to bring about disre- 
spect for our government. 

Why should we blind ourselves 
to obvious facts? 

When we see the same statements, 
complete as to their ironical false- 
hood, appearing upon the same day 
in revolutionary papers in London 
and New York, we cannot help but 
realize that here is a deep-seated and 
vicious plot to destroy our unity— 
the unity without which there would 
be no United States. 

We know full well what com- 
munism and fascism practice—some- 
times one taking the cloak of the 
other. 


Tactics of Communism 
and Fascism 


We know that in the Black Bible of 
their faith they seek to capture the 
important offices in the labor unions, 
to create strikes and dissensions, and 
to raise barriers to the efforts of 
lawful authorities to maintain civil 
peace. 

I am told that in the councils of 
many labor unions, wherein delib- 
erations are screened from the pub- 
lic, identical tactics, staged with 
acute parliamentary skill, are used 
to disconcert and disrupt proceed- 
ings, in the hope that the commu- 
nists or fascists, or both—for I see no 
difference in them—may achieve final 
power. 

Small groups of radicals, well- 
coached in a prearranged plan, are 
using party-line methods in identi- 
cal activity, so that they can speak 
to the people as a whole, not in open 
avowal of their aims, but with the 
voice of the honest workingman. 


Driving Americans to the 
End of Patience 


No country on earth, and no gov- 
ernment, can long endure this vicious 
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ittack. I say to you that they are 
driving law enforcement in this 
ountry to the end of its patience. 
rhey are driving good Americans to 
the end of their patience. 

I give these words of solemn 
warning because you and I know 
that the patience of the American 
people is nothing to trifle with. We 
are accustomed to look on the bet- 
ter side of things and to give the 
other fellow the benefit of the doubt. 
We lean backwards in our protec- 
tion and in our interpretation of 
civil liberties, but the world knows 
there is nothing more devastating 
than the wrath of free men aroused. 


Lawyers Will Help to 
Protect Our People 


We shall proceed, through lawful 
means of course, to protect our 
dearly won democracy against those 
who would lock it up in a concen- 
tration camp under the guise of 
world revolution. 

We lawyers have an important 
and responsible part in protecting 
the whole of our people against the 


Our cover for this issue acquaints 
our readers with the personality of 
the titular head of the practicing 
lawyers, the Attorney General of the 
United States—the Honorable Tom 
C. Clark, of Texas. 

He was graduated from the Uni- 
versity of Texas in 1921, receiving 
his LL.B. degree from that school 
in 1922, and was admitted to the 
Texas Bar in the same year. He 
comes from a family which has been 
devoted to the law. His father and 
brother were lawyers, and he prac- 
tised law with them from 1922 to 
1927. His grandfather was a judge 


encroachments of those who would 
delude and then subjugate them. 

Our profession stands like twin 
bridge-heads across the river of the 
present. On one side we find lawyers 
like myself, intent upon the enforce- 
ment of the law and the protection 
of our people; and on the other side, 
we find those in private practice 
whose talents are available to those 
who would engage them. There are 
two sides to every question and there 
are lawyers on both sides. 


The Boundless Responsibility 
of Lawyers 


The high responsibility of the prac- 
tice of law demands that we view 
the present with open eyes so that 
we may not be blind in the future. 

We all know the mockery and 
travesty of the Nazi courts and how 
our honored profession under that 
regime became a bitter jest. 

We know that in the tribunals of 
communism the forced confession 
and idolatry of the tyrants are held 
forth as the will of the state and all 
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pretense at orderly justice is dropped. 
We lawyers are in the majority 
of the people who make the laws, 
who enforce the laws, and who de- 
fend those unjustly treated by the 
laws. 
Our responsibility is boundless. 


“The Legal Woodshed”’ 
for Radicals 


I do not think there is anyone more 
subject to censure in our profession 
than the revolutionary who enters 
our ranks, takes the solemn oath of 
our calling, and then uses every de- 
vice in the legal category to further 
the interests of those who would de- 
stroy our government by force, if 
necessary. 

I do not believe in purges be- 
cause they bespeak the dark and 
hideous deeds of communism and 
fascism, but I do believe that our 
bar associations, with a strong hand, 
should take those too brilliant broth- 
ers of ours to the legal woodshed for 
a definite and well-deserved ad- 
monition. 


Attorney General Tom C. Clark 


in Mississippi; an uncle was a Unit- 
ed States District Judge. His great- 
grandfather was a solicitor in Eng- 


land. In 1924, Clark was married to - 


the daughter of the late W. F. Ran- 
ney, who was a member of the Su- 
preme Court of Texas. 

From 1927 to 1932, the present 
Attorney General was the Civil Dis- 
trict Attorney for Dallas County. 
He came into the Department of 
Justice in 1937 as a Special Assistant 
to the Attorney General. He served 
successively in the War Risk Di- 
vision, the Anti-Trust Division, and 
the Criminal Division, and was in 


charge of the difficult problems of 
Japanese re-location on the West 
Coast after Pearl Harbor. He has 
made a record for success in litiga- 
tion. Several years ago he said: “A 
good lawyer doesn’t file a suit unless 
he’s sure he’ll win it.” 

The Attorney General’s out- 
spoken addresss before the Chicago 
Bar Association has stirred a great 
deal of discussion, among lawyers 
and the public. To give our readers 
an opportunity to read its text rather 
than the few paragraphs which have 
been singled out for comment, it is 
published elsewhere in this issue. 
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The House of Delegates was con- 
vened for its mid-year sessions at the 
Palmer House, in Chicago, on July 
1-3. The meeting had originally 
been scheduled to be held, as usual, 
at the Edgewater Beach Hotel late 
in May, but postponement was com- 
pelled by the strike of railway 
workers. Rescheduled for the La- 
Salle Hotel, the fire which did much 
damage to that structure made neces- 
sary the transfer of the meeting to 
the Palmer House. 

Despite the unfavorable time of 
year and the regrettable conflicts 
with several meetings of State Bar 
organizations, the mid-year convoca- 
tion of the House was well-attended 


FIRST SESSION 


Willis Smith, of North 
Carolina, called the mid-year meet- 


President 


ing of the House to order at 2 o’clock 
on Monday afternoon, July 1. The 
roll of delegates was called by the 
Secretary, Joseph D. Stecher. The 
total attendance of members of the 
House was 141. Every State was rep- 
resented except Maine. 

The House first listened with 
keen interest to a factual report by 
President Willis Smith as to the trip 
which he and Chairman Gregory 
made to Nuremberg, on the invita- 


tion of the Government of the 


United States, to witness the “war 
crimes” trial in progress before the 
Military 


Two resolutions offered from the 


International Tribunal. 
floor dealt with recent events affect- 
ing the Courts of the United States. 
A registration fee of $5.00 for mem- 
bers attending the Atlantic City 
meeting was approved. The activ- 
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of House of Delegates 


and of absorbing interest. The re- 
ports as to Association finances, 
work, and plans, were highly favor- 
able. A great deal of business im- 
portant for the profession and the 
public was transacted, under the 
leadership of President Willis Smith, 
of North Carolina, and Chairman 
Tappan Gregory of the House of 
Delegates. This will lighten the 
otherwise heavy and congested cal- 
endars for the 1946 Annual Meet- 
ing, which is to be held at Atlantic 
City on October 28-November 1. 

Members of the Association will 
find much that is interesting and in- 
formative in the following report of 
the Proceedings of the House. 


ities of the Association in “refresher” 
assistance to returned veterans was 
reported on, and the prospect of a 
survey of the legal profession in 
America was approved. 

The report of Treasurer Walle 
M. Bastian showed that the money 
cost to the Association of its work in 
aid of the Nation’s war effort had 
been about $200,000. Chairman Wil- 
liam J. Jameson of the Budget Com- 
mittee showed increased receipts as 
well as expenses and a sound balance 
between them. Chairman Howard L. 
Barkdull of the Rules and Calendar 
Committee outlined various amend- 
ments of the Association’s Constitu- 
tion and By-laws, which the Com- 
mittee proposes to file for action at 
the Annual Meeting. One of the 
most important of these is a provi- 
sion for Regional Meetings of Asso- 
ciation members in various parts of 
the country, which will be em- 
powered to consider and adopt reso- 
lutions and recommendations in 
furtherance of the Association’s ob- 


jeciives, for submission to the Assem- 
bly and the House of Delegates at the 
Progress 
in the Association’s Legal Aid work, 
substantial gains in total member- 
ship, and useful activities on the part 


ensuing Annual Meeting. 


of various committees were reported. 


The opening session of the mid- 
year meeting of the House of Dele 
gates was con- 
vened in the Red 
Lacquer Room 
of the Palme: 
House, Chicago, 
at 2 o’clock on 
Monday after 
noon, July lI, 
1946. President 
Willis Smith, of 
North Carolina, 
was in the Chai 
Phe calling of the roll by Secretary 
Joseph D. Stecher, of Ohio, showed 
an attendance of 141 with every State 
represented except Maine. 

Robert R. Milam, of Florida, 
presented the report of the Com- 
mittee on Credentials and Admis- 






bl 


WILLIS SMITH 


sions. Changes in the office of Dele- 
gates accredited to the House, since 
the meeting last December, were re- 
ported as follows: 

Joun J. Carmopy, Bar Associa- 
tion of the District of Columbia; 

FLoyp W. BEuTLER, State Bar of 
New Mexico; 

M. Louise RUTHERFORD, Pennsyl- 
vania Bar Association; 

Rosin V. Wetts, Washington 
State Bar Association; 

Cart B. Rix, State Bar Associa- 
tion of Wisconsin; 

PauL Fusseit, Los Angeles Bar 
Association; 

PauL M. Hicinspotuom, The Bar 
Association of Baltimore City; 
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EviAs Fietp, The Bar Association 
f the City of Boston; 

G. Drxon SuruMm, The Allegheny 
County Bar Association. 

New Delegates to serve for a one- 
year term as representatives of affili- 
ited organizations were announced: 

ANDREW D. CurisTIAN, Associa- 
‘\ion of Life Insurance Counsel; 

RosBerT E. Freer, The Federal 
Bar Association; 

MARGUERITE RAWALT, National 
\ssociation of Women Lawyers. 

New Delegates for a one-year 
erm, by reason of their ex officio 
capacity as President or Chairman of 
the organization which they repre- 
sent, were reported as follows: 

MERTON L. FERSON, Association 
of American Law Schools; 

Greek L. Rice, National Asso- 
ciation of Attorneys General. 
\pproval of the Committee’s report 
was voted by the House. 


Statement by President 
Willis Smith 


President Smith listed as the out- 
standing achievement of the past six 
months, the unanimous passing by 
the Congress of the Administrative 
Procedure Act and the signing of it 
by The President. He paid tribute 
to the work of the Association's 
Committee on Administrative Law 
and to its indefatigable chairman, 
Carl McFarland, of the District of 
Columbia, and to the cooperation 
and interest of Attorney General 
Tom C. Clark and his staff. 

The remainder of his report gave 
his impressions of the Nuremberg 
Trials, which he and Tappan Greg- 
ory, Chairman of the House of Dele- 
gates, had been invited by the War 
Department to observe. This part of 
his report to the House was printed 
in full in our July issue (32 A.B.A.J. 
390-396). 

President Smith then _relin- 
quished the gavel to the Chairman 
of the House of Delegates, Tappan 
Gregory, of Illinois. 


Actions Reported by 
Board of Governors 


Secretary Joseph D. Stecher gave the 
report of actions taken by the Board 





of Governors since the last meeting 
of the House. Among the actions 
stated were the following: 


Authorization of the appointment 
by the President of a Special Com- 
mittee on Legal Service Policies and 
an Advisory Committee on Judicial 
Ethics. 


Adoption of a resolution directing 
that dues of $4.00 per year for mem- 
bers of the Association during the first 
five years after original admission to 
practice, provided by Article II, Sec- 
tion 1, of the By-laws, be continued 
at that rate for an additional two-year 
period, for all members and ap- 
plicants in this category who have 
been in the military service, and that 
any additional dues which might 
otherwise be payable under the By- 
laws be remitted. 

Approval in general of the project 
proposed by the Council of the Sec- 
tion of Legal Edu- 
cation for a survey 
and study of the le- 
gal profession and 
legal education in 
the United States, 
and authorization 
that the Section ap 
proach a_ founda- 
tion for assistance 
in financing the 
project, with the 
understanding that 
the Section will 
submit a definite plan to the Board of 
Governors in advance of the mid-year 
meeting, and that this plan be sub- 
mitted to the House of Delegates at 
the mid-year meeting. 


JOSEPH D. STECHER 


Authorization that the President 
nominate members of an Advisory 
Committee, which was appointed by 
the Secretary of War, to study the sys- 
tem of courts-martial procedure and 
recommend improvements (See 32 
A.B.A.J. 254-255) . 

Approval of By-laws proposed for 
the newly created Sections of Admini- 
strative Law and Labor Relations 
Law. 


Registration Fee 
for Annual Meetings 
The Board of Governors also ap- 
proved a recommendation that here- 
after every registrant at annual meet- 
ings of the Association, except guests 
of the Association, be charged a reg- 
istration fee of $5.00. This will ap- 
ply to the forthcoming meeting at 
Atlantic City, and it is understood 
that a fee will not be charged for 
members of a registrant’s family. 


House of Delegates 


The report of the Board of Gov- 
ernors was adopted by the House 
with confirmation of the interim ac- 
tions taken, excepting that action was 
reserved by the House as to Section 
By-laws, pending separate action on 
By-laws and amendments. 

Next offered was the report of 
the Section of Legal Education, by 
Dean Joseph A. McClain, Jr., of 
Missouri, Chairman of the Section. 
Dean McClain asked that the House 
extend the privilege of the floor to 
Harold P. Seligson of New York, 
Director of the Practising Law In- 
stitute, to give information about 
the “refresher” program for lawyer- 
veterans. 

“Two years ago”, said Mr. Selig- 
son, “the problem of helping the re- 
turning war veteran received the 
attention of your Section of Legal 
Education, and the Practising Law 
Institute was invited to develop a 
program, not so much by way of re- 
fresher of the material as learned in 
law school, as a program on present 
techniques of the practising lawyer. 
What to do, for example, when in- 
vestigating a case and being told by 
the police that a witness was not 
present at the time of the accident. 
What to do when there is cross-ex- 
amination of a particular type of 
witness; how to select a jury; what 
provisions to include in a long-term 
lease, and matters of that character. 

“It seemed to us if we gave the 
lawyer-veteran training in the tech- 
niques of the profession and if the 
law publishers kept their law books 
up to date, and if we could enlist 
the cooperation of the law school 
teachers in writing of the changes 
which have taken place in the law 


- during the war years, we would have 


an all-around program. 

“The American Association of 
Law Schools suggested enlisting the 
aid of the eminent teachers of the 
country, with the result that a thou- 
sand pages have been published on 
changes in the law in each of the 
major fields. That thousand pages 
of material is available for sale at the 
price of $6.00. Hundreds of prac- 
tising lawyers have joined to prepare 
a publication on general practice and 


August, 1946 + Vol. 32 459 




















House of Delegates 





trial practice. A thousand pages of 
such material is available at a price 
of $15.00 as to general practice and 
$10.00 for trial practice. 

“We have also made available 
correspondence courses for members 
of the Bar in these subjects, so the 
lawyer in the small community who 
cannot conveniently attend lecture 
courses can receive benefit from the 
program. These publications are 
substantially all off the press, and 
they have been prepared at an ex- 
pense in excess of $150,000, and that 
does not include payment to the men 
who wrote the pamphlets or de- 
livered the lectures. 

“It is now up to us, to you, to me, 
to all of us, to do our best to see 
that the available and helpful ma- 
terial which will enable lawyers to 
more effectively 
clients and more effectively earn a 
living, gets into the hands of the 
lawyer war veterans, who can obtain 
it under the GI Bill of Rights at no 
cost to them. 

‘This material should be of value 
to all lawyers and of particular 
value to younger lawyers and lawyer 


represent their 


war veterans; and we hope that this 
fall, fifty cities throughout the coun- 
try will sponsor and cooperate with 
the American Bar Association and 
the Practising Law Institute, in 
student lecture courses for all mem- 
bers of the Bar on general practice, 
trial practice, or taxation, and that 
the veterans may mingle with those 
who have not been in the service 
and who have been attending these 
lectures. In that way we believe that 
the veterans will get the most out of 
the program. For those unable to at- 
tend the lectures the correspondence 
courses should prove a worthy sub- 
stitute.” 


The Proposed Survey 
of the Profession 


Resuming the report of the Section, 
Chairman McClain summarized the 
plan for a study of the legal pro- 
fession and legal education in the 
United States, and spoke for the 
Council of the Section of Legal Ed- 
ucation and Admissions to the Bar. 
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He moved the adoption of the fol- 
lowing recommendation, which was 
put to a vote and unanimously 
carried: 

The Council of the Section of 
Legal Education and Admissions to 
the Bar recommends that the Ameri- 
can Bar Association approve the proj- 
ect for a study of the legal profes- 
sion, subject to finding means for fi- 
nancing this project; that, acting on 
the assumption that the Carnegie 
Corporation of New York will bear at 
least half the cost of the study, the 
American Bar Association through its 
Board of Governors determine the 
amount of money the Association can 
devote to this project; and, thereupon, 
that the Association enter into nego- 
tiations with the Carnegie Corpo- 
ration with the view to working out 
arrangements for financing the study, 
setting the conditions under which it 
is to be made, and proceeding with 
the execution of the study. 

Dean McClain then offered the 
Section’s recommendation for ap- 
proval of the University of Miami 
School of Law, which had been pro- 
visionally approved in 1941, and has 
been reinspected and recommended 
by the Section Council for full ap- 
proval: 

RESOLveD, That the University of 
Miami, School of Law, Coral Gables, 
Florida, be approved as fully meeting 
the standards of legal education of 
the American Bar Association. 

The motion was put to a vote and 
was unanimously carried. 

Chairman Gregory announced 
that the Chairman of the Committee 
on American Citizenship was not 
present; that the report of that Com- 
mittee had been mailed to the mem- 
bers of the House in printed form, 
and that the report would be filed. 


Report by Treasurer 
Walter M. Bastian 


The next order of business was the 
report of the Treasurer, which had 
been mimeographed and: placed on 
the desks of all members of the 
House. Treasurer Walter M. Bas- 
tian, of the District of Columbia, 
called attention particularly to that 
part of the report dealing with the 
contribution of the Association to 
the war effort by way of service. The 
report read in part as follows: 





$200,000 of Association 
Funds Spent in War Effort 


“Of course, the services rendered by 
the American Bar Association in the 
war effort cannot be adequately rep. 
resented in dollars and cents. The 
work put in by the Association and 
its members in war work was of un- 
told advantage in the war effort. It 
may interest you to know, however, 
that in dollars and cents the Ameri- 
can Bar Association invested in aid 
of that effort upwards of $200,000.00, 
made up as follows: 

“The total 
amount of dues 
which would have 
been collected 
from men in serv- 
ice had they been 
continuously 
members of the 
Association dur- 
ing the period of 
waiver amounts to 
$107,785.00. In 
addition, the Association spent, 
through the committees devoted to 
the war effort beginning with the 


WALTER M. 
BASTIAN 


Committee on National Defense in 
1940, $73,371.02 in the five years end- 
ing with the 1945 Annual Meeting. 
This makes a grand total of $181,- 
156.02. 

“I think it would be safe to say, 
without reservation, that at least an 
additional $20,000.00 was spent for 
labor and numerous other items not 
directly charged to the war-time 
committees, so that in round figures 
the Association’s war effort repre- 
sents approximately $200,000.00 in 
money. This does not take into ac- 
count the cost of material sent to 
men in service from whom no income 
was received. 

“The Association is at its peak 
in membership. Most of our mem- 
bers whose dues have been exempt 
because of their military service have 
returned to civil life and are now 
paying their dues. Both of these 
elements have resulted in increased 
revenues to the Association. Our 
expenses during the war years were 
kept at a minimum. 
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“Our headquarters is totally in- 
adequate for an Association of the 
size and importance of ours. We 
must obtain new quarters, or spend 
a considerable sum of money on our 
present location. This is having the 
attention of the Board of Governors. 


‘We have engaged in an expan- 
sion of legal aid work which will 
cost the Association $10,000 per year 
for the next three years. We are go- 
ing to be asked to expend a very 
considerable sum over a three-year 
period, in a survey of the legal pro- 
fession. Other projects such as the 
establishment of a weekly news pe- 
riodical for lawyers are under 
serious consideration. 


Necessity of Living 
Within Budgets 
‘For all these reasons, and for others 
which I will not enumerate to you 
now, I urge upon the Association, its 
Committees and Sections, the abso- 
lute necessity of living within the 
budgets as fixed by the Board of 
Governors. We must have adequate 
reserves for the work of the Asso- 
ciation and for an adequate plant. 
We cannot have these reserves if all 
of our income is expended. If our 
Association is to increase its in- 
fluence, we must be adequately 
housed and staffed. We must be 
able to turn out the tremendous 
amount of work that is required of 
the office force. The Board of Gov- 
ernors urges that we do all that is 
possible, consistent with carrying on 
the work of the Association, to con- 
serve our funds.” 


Increase in Association 
Income 


The report of the Budget Com- 
mittee, presented by Chairman Wil- 
liam J. Jameson, of Montana, sup- 
plemented the report submitted by 
the Treasurer. “The receipts for the 
fiscal year which ended yesterday, 
June 30”, said Mr. Jameson, “reached 
an all-time high—in excess of $290,- 
800 exclusive of Section dues. This 
exceeded the estimated income by 





approximately $12,000 and the ac- 
tual income of the preceding year by 
$24,000. This was due primarily to 
the substantial increase in member- 
ship resulting from the excellent 
work of the Membership Committee, 
and in part to an increase in JOURNAL 
receipts of approximately $5,000 
over the preceding year. 

“On the basis of present member- 
ship and a reasonable increase dur- 
ing the coming 
year, the Budget 
Committee has es- 
timated our in- 
come for the year 
1946-1947 at 
$314,000, an in- 
crease of $24,000 
over the preced- 
ing year. A ten- 
tative budget has 
been approved by 
the Board of Governors for appro- 
priations totaling $318,000, or ap- 
proximately $4,000 in excess of the 
anticipated revenue and approxi- 
mately $29,000 in excess of the ap- 
propriations for the past year. 

“The Budget Committee has had 
complete cooperation from all Sec- 
tions and committee chairmen in 
keeping expenses at a minimum. 
Most Sections and Committees have 
expended less than their appropria- 
tions, with resulting balances for 
reserve funds. In the opinion of the 
Budget Committee, the funds of the 
Association are being expended 
wisely and efficiently in worthwhile 
activities for the benefit of the public 
and the profession.” 


WILLIAM J. JAMESON 


Proposed Amendments to the 
Constitution and By-Laws 

The next order of business was the 
report of the Committee on Rules 
and Calendar. Chairman Howard 
L. Barkdull, of Ohio, summarized 
the work of the Committee during 
the past six months, in studying 
various proposals for amendments 
of the Constitution and By-Laws of 
the Association and the Rules of the 
House. Although no action was asked 
on these proposals at this time the 
report acquainted the members of 


House of Delegates 


the House with the general nature of 
the substantive amendments under 
consideration for submission at the 
October meeting. “Correspondence 
on these subjects may be addressed to 
the Chairman of the Committee”, 
said Mr. Barkdull, “and consider- 
able assistance will be rendered in 
considering these things if a copy of 
your letter is sent to each member of 
the committee: Charles M. Lyman, 
George M. Morris, William L. Ran- 
som, and W. E. Stanley”. Summar- 
ized briefly the proposals outlined 
were as follows: 


That a new Article be inserted in 
the Constitution whereby the Board 
of Governors would be authorized, 
but not compelled, to arrange and 
supervise Regional Meetings, each 
meeting to be presided over by the 
President of the Association and au- 
thorized to take action within the 
stated purposes of the Constitution, 
but the action voted at such meetings 
would represent only recommend- 
ations to the House of Delegates 
and to the Assembly and would not 
bind the Association until duly ap- 
proved. 


That the number of Assembly 
Delegates be increased from the pres- 
ent number of eight, four of whom 
are selected each year for a two-year 
term, to fifteen, by electing in the 
Assembly five each year for a three- 
year term. 

That each Section be permitted to 
elect from its membership a Delegate 
to the House for a two-year term, in- 
stead of the present provision where- 
by each Section Chairman is a mem- 
ber of the House. 


That in addition to a meeting of 
the Board of Governors immediately 
prior to each meeting of the House of 
Delegates, the Board should hold not 
less than two meetings in each Asso- 
ciation year and that in no event shall 
the interval between meetings of the 
Board be greater than four months. 
Special meetings would be held on 
call of the President, and shall be 
called at the request of three or more 
members of the Board. 


That the procedure as to res 
olutions before the Assembly be clari- 
fied and simplified by providing the 
following: That every resolution of- 
fered shall be in writing and shall be 
concise in form; that at any time be- 
tween annual meetings, any member 
of the Association may file with the 
Chairman of the Resolutions Com- 
mittee a resolution for consideration 
by the Committee and for report by 


August, 1946 « Vel. 32 46] 











‘douse of Delegates 





it to the Assembly; that unless a res- 
olution presented in the Assembly is 
offered by a Section or committee of 
the Association, or in connection with 
the consideration of a Section or 
committee report, such resolution 
shall be referred by the Chairman on 
Hearings and without debate to the 
Resolutions Committee for hearing, 
consideration and report to the As- 
sembly; that resolutions filed with the 
Resolutions Committee or offered 
from the floor of the Assembly which 
proposes or opposes legislation, shall 
be accompanied by ten copies of the 
bill or ten copies of the summary of 
the provision; and that if a question 
arises as to whether or not a resolu 
tion is within the scope of the objects 
and purposes of the Association, the 
Resolutions Committee shall report to 
the Assembly its opinion. 

That special meetings of Sections 
be authorized under proper safe 
guards. 

That there be created a uniform 
reviewing procedure as to decisions 
and actions of Sections and Com- 
mittees of the Association which affect 
individuals. 

That a Standing Committee on 
the Judiciary be created perhaps by 
changing the name of the Committce 
on Jurisprudence and Law Reform 
to that of the Committee on Judiciary, 
and that prescribed duties as to judi 
cial nominations, etc., be vested. 

The creation of an interim Commit- 
tee on the Judiciary was voted by 
the House on July 3. 

The September JOURNAL will 
carry amendments drafted and filed 
in accordance with the report of the 
Committee on Rules and Calendar. 

There being no present action 
called for as to any of these pro- 
posals, the report of the Committee 
was received and filed. 


Report by the Committee 

on Hearings 

Chairman Gregory next recognized 

former Governor John M. Slaton, of 

Georgia, Chairman of the Committee 
on Hearings, who said: 

“On December 17, 1945, in Cin- 
cinnati, the House of Delegates, 
upon the recommendation of the 
Board of Governors, referred to this 
Committee the matter of the com- 
plaints of Henry C. Friend, of Mil- 
waukee, Wisconsin, and Marc J. 
Grossman, of Cleveland, Ohio, rela- 
tive to the Amended Advisory Opin- 
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ion No. 255 of the Standing Com- 
mittee on Professional Ethics and 
Grievances, and recommended that 
a full investigation and review of 
said complaints be made by the 
Committee on Hearings ‘followed 
by a report to the House of the find- 
ings and conclusions of the Hearings 
Committee, supported by the record 
of such hearings as may have been 
conducted by said Committee.’ 

“After the Annual Meeting last 
December, Chairman Tappan Greg- 
ory of the House of Delegates ap- 
pointed a new Committee on Hear- 
ings of which none had been mem- 
bers of the previous committee with 
the exception of the Chairman. The 
new committee did not have an op- 
portunity to meet until Sunday, 
June 30. 

“Notice was duly given to Mr. 
Friend, Col. Grossman, his counsel, 
Judge George B. Harris, and Judge 
Frederic M. Miller, of Iowa, a mem- 
ber of the Standing Committee on 
Professional Ethics and Grievances. 
The Committee on Hearings met 
at ten o’clock on June 30 and re- 
mained in session the greater part of 
the day. A full and complete hear- 
ing was given to Mr. Friend, Col. 
Grossman, Judge Harris and Judge 
Miller. The complainants filed vol- 
uminous printed briefs in which 
their complaints were discussed at 
great length. The members of the 
Committee on Hearings carefully 
read all of the briefs prior to the 
hearing. After hearing the parties, 
the Committee went into executive 
session and discussed the matter at 
great length, and unanimously de- 
cided to make the following report 
to the House of Delegates: 


Conclusions by the 
Committee on Hearings 


“1. The Committee agrees with 
the Board of Governors that the 
House of Delegates has jurisdiction 
to review the decision or ruling of 
any committee of the Association. 

“2. It appeared from printed 
briefs and from testimony given by 
the parties orally and in writing 
that there are at least four or five 


other parties owning or operating 
law lists which would or might be 
affected by any decision made by the 
House of Delegates in this matter. 

“3. It appears from printed 
briefs and from the testimony that 
Mr. Friend and Col. Grossman and 
their predecessors have owned or 
controlled and operated their law 
lists for a period of forty years more 
or less under conditions similar to 
those now existing, even though it 
is admitted by all parties that they 
are able to control the selection of 
the listee or listees in their com- 
munity, or effectively influence such 
selection. For these reasons it is rec- 
ommended by your Committee that 
the effect of said Opinion No. 255 
and interpretation 12 of Rule and 
Standard 3a issued by the Special 
Committee on Law Lists be sus- 
pended until further action by this 
House of Delegates, so that no in- 
justice will be done to Mr. Friend or 
Col. Grossman or any other parties 
similarly situated. There seems to be 
no objection to such suspension be- 
cause the matter of these law lists 
has been under consideration for a 
number of years, and it seems to your 
Committee that no final decision 
should be made until the whole sub- 
ject has been fully investigated and 
studied so that a correct and wise 
decision can be made by the House 
of Delegates. 

“Your Committee is informed by 
Ronald J. Foulis, Chairman of the 
Special Committee on Law Lists, 
that said Committee will suspend the 
operation and effect of said Interpre- 
tation 12 until further action by this 
House. 

“4. There seems to be some 
doubt as to whether the resolution 
by the Board of Governors on De- 
cember 17, 1945, and the resolution 
of the House of Delegates on the 
same day, referring this matter to 
this Committee, included the matter 
of interpretation 12 of Rule and 
Standard 3a made by the Special 
Committee on Law Lists. Therefore, 
in order that the whole matter may 
be properly considered by this Com- 
mittee, it is recommended that the 
House of Delegates refer said in- 
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terpretation 12 to this Committee to 
be considered together with said 
Opinion No. 255. 

“5. It further appears from the 
resolution of the Board of Governors 
on December 17, 1945, that the Com- 
mittee on Rules and Calendar was 
requested to consider the matter of 
providing uniform reviewing pro- 
cedures in respect of actions and de- 
cisions of Association committees 
and Sections. We are informed that 
said Committee has already con- 
idered that matter and intends to 
recon.zmend to the House of Dele- 
gates at the Annual Meeting of the 
Association in October, 1946, at At- 
lantic City, New Jersey, an amend- 
ment to the Rules of Procedure of 
the House of Delegates which will 
clarify and amplify the method of 
reviewing actions and decisions of 
\ssociation committees and Sections. 

“6. At the meeting of this Com- 
mittee held on June 30, it was not 
possible to secure the services of a 
stenographer, even though the res- 
olution of the Board of Governors 
on December 17, 1945, seemed clear- 
ly to indicate this Committee should 
have a stenographic record made 
of the hearings before this Com- 
mittee and that a record thereof 
should be submitted to this House of 
Delegates together with the Com- 
mittee’s report. 


Recommendations Are 
Adopted by the House 


“Your Committee therefore  rec- 


ommends as follows: 
“A. That this 


authorized and instructed to give 


Committee be 


further consideration to this matte 
and report to this House of Delegates 
at the Annual Meeting in October, 
1946, at Atlantic City. 

“B. That this Committee give 
hearings to all parties interested in 
this subject and that notice of the 
time and place of such hearings be 
given so far as possible by mail and 
also by publication in the AMERICAN 
Bar AssSOCcIATION JOURNAL, and that 


a stenographic record of such hear 
ings be made and submitted to this 
House together with the report of 


this Committee. 

“C. That the complaints of Hen- 
ry C. Friend and Marc J. Grossman 
and said Opinion No. 255 and said 
interpretation 12, together with the 
general subject of the publication ol! 
law lists in cases where the selection 
of the listee or listees is controlled o1 
influenced by any member or mem- 
bers of this Association, should be 
recommitted and referred back to 
this Committee on Hearings for 
further consideration and report in 
accordance with the foregoing rec- 
ommendations.” 

The report as submitted was 
adopted by the House. 

At this point a motion was made 
that the next two calendared items, 
the Report by the Committee to Re 
port as to Proposals for the Organi- 
zation of the Nations for Peace and 
Law and the Report of the Section 
of International and Comparative 
Law, be made a special order of the 
House for the opening of the session 
on Tuesday morning. The motion 


was put to a vote and carried. 


Progress Reported as to 
Legal Aid 


At the request of the Chairman of 
the Committee on Legal Aid Work, 
Harrison Tweed, of New York, the 
report of that Committee was the 
next order of business. Mr. Tweed 
summarized his Committee’s report, 
which had been distributed in 
mimeographed form to members of 
the House. “You will remember,” 
said Mr. I'weed, “last December the 
House authorized, subject to a report 
of the Board of Governors’ Budget 
Committee, an appropriation of 
$10,000 a year for three years for this 
Committee on Legal Aid Work, in 
order that they might be enabled to 
work for and promote legal aid 
around the country where it is 
needed. 

“The Committee did go to work, 
and we secured the services of an 
Executive Director, who has been on 
the road pretty regularly for the last 
five months. He has visited five cities 
in New York, four cities in New 
Jersey, and three cities in Massachu- 
setts, where it was known the popu- 
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lation and nature of the life in that 
city was such that barring accidents, 
there was need for organized legal 
aid. 

“We have found that that is the 
workable means of going about it. 
We have found that it is necessary 
to have someone who will be on the 
ground, who will talk personally 
with the members of the Bar and 
will arrange for the carrying on of 
the work by members of the Com- 
mittee and by the chairman who has 
offered in each city to be there at any 
time that his presence is required, 
in order to help things along. 

“The Bar Association has been 
thoroughly responsive. They have 
helped in every city of the ones I 
have mentioned. ‘The method of 
finances has of course been a difh- 
cult thing because we have not 
wanted to ask the Bar to carry the 
full burden of these expenses. For 
the most part, the local Community 
Chests have shown a willingness to 
back the movement and to give the 
financial support necessary. We have 
found that the community has ap- 
preciated what the Bar is doing and 
what the Bar intends to do in this 
connection. 

“We have during the last five 
years limited ourselves to the States 
of New York, New Jersey, Massa 
chusetts, and a little bit of work in 
Pennsylvania. In a number of other 
cities, it is well on its way and I think 
that information can be given in 
October in Atlantic City and we will 
be able to report further. There are 
cities in Illinois, Indiana, and Ohio 
of well over a 100.000 population 
where there is no organized aid, and 
our plan is to move west and there 
to carry on the same sort of work 
we have been doing here.” 

The report of the Committee 
was received and filed. 


Large Increase 
in Association Membership 


A total membership of 36,484 in the 
Association was reported by Robert 
R. Milam, of Florida, Chairman of 
the Membership Committee. “The 
membership now stands,” said Mr. 
Milam, “with decreases due to death, 
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resignations, dues and the like, at a 
net increase to June 30 of 2350 mem- 
bers. That increase is seven per cent 
of the membership and is the largest 
increase, I believe, in twenty-three 
vears.”” He attributed the increase 
in large measure to returning vet- 
erans who have joined the Associ- 
ation and to the diligence of the 


sar Section in membership 


Junior | 
activities. 

Che report of the Committee on 
War Work, which contained no rec- 
ommendations, was received and 
filed. 

The Section of Taxation had no 
recommendations for present action. 
lhe Chairman of the Section, Percy 
Phillips, of the District of Columbia, 
made a brief statement to the House 
concerning the work of the Section 
on refresher courses on federal tax 
laws, and on its efforts to simplify 
the tax laws. 

Charles Stephens, of Illinois, 
Chairman of the Section of Bar Ac- 
tivities, moved that the report of 
that Section be passed as submitted 
to the House, with the deletion of 
the second paragraph which referred 
to a conference of othcers scheduled 


to be held in May but which had 


The Tuesday forenoon session was 
devoted, under a “special order” 
voted by the House, to the presenta- 
tion and thorough discussion of the 
unanimous recommendations of the 
Issociation’s Special Committee, as 
to united American support for the 
United Nations, the strengthening 
of the Charter, the acceptance by The 
United States of the 


jurisdiction 


obligatory 
of the International 
Court of Justice, under specified 
safeguards, and the statement and 
strengthening of international law 
as rules governing the conduct of 
Nations in then relationships. In 
submitting the report, Chairman 
William LL. 


mittee, reported to the House con 


Ransom, of the Com 
cerning what he had seen and heard 
as the Association’s accredited ob 


server-consultant at the sessions of 
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been postponed. The motion was 
seconded, put to a vote, and carried. 

For the Committee on Admir- 
alty and Maritime Law, Secretary 
Stecher, in the absence of Chairman 
\llston Moore, of South Carolina, 
who was not present in the House 
at the time, moved the adoption 
of the following substitute for the 
recommendation of the Com- 
mittee, which had been considered 
and recommended by the Board of 
Governors: 

Reso.vep, That whereas the Com- 
mittee on Revision of Laws of the 
House of Representatives is under- 
taking to draft a revision of Title 46 
of the United States Code and the 
high motives of this Committee are 
recognized, it is important that such 
a revision should not be made hastily 
and without adequate consideration 
of the historical relation and judicial 
interpretation of the existing statutes 
and that, in any event, before a re- 
vision is submitted to the Congress 
ample opportunity should be given 
for presentation of their views by the 
persons and interests directly affected 
and for study and consideration by 
the Admiralty Bar of the country, 
and, therefore, the Standing Com- 
mittee on Admiralty and Maritime 
Law is authorized and directed to 
study the proposed revision, to proffer 


SECOND SESSION 


The United Nations. 

Several of the Committee’s pro- 
posals evoked questions and some de- 
bate. Amendments were withdrawn 
or defeated, and the Committee’s 
recommendations were adopted as 
submitted, unanimously or without 
recorded votes in the negative. A 
motion that the action by the House 
jor active support of The United Na- 
tions should be deemed to be “with- 
out prejudice” to the October con- 
sideration of “a system of world 
federal government” was ruled out 
of order by Chairman Gregory, on a 
point made by the Chairman of the 


Committee. 


Because of the unexpected length 
of the nominating session held by 
the State Delegates, the second ses- 


sion of the House was not convened 


its assistance and advice in the draft- 
ing of the same, and by its members, 
or such of them as may be designated 
by its Chairman, to appear at any 
Congressional hearing relative there- 
to and be heard in behalf of the Com- 
mittee. 

The substitute recommendation was 

put to a vote and was adopted. 

Upon motion of Thomas B. Gay, 
of Virginia, Chairman of the Com- 
mittee on Jurisprudence and Law 
Reform, the report of that Com- 
mittee was received and filed. 

Supplementing the report of the 
Special Committee on Low Cost Le- 
gal Service Bureaus, which was filed, 
Chairman John Kirkland Clark, 
of New York, asked for “cooperation 
to the realization and the effectu- 
ation of the service by the Bar to the 
communities reaching all who 
ought to have legal services by ad- 
equately equipped lawyers.” 

The report of the Committee on 
the Rights of the Mentally Ill, which 
contained no resolutions, was re- 
ceived and filed, as was also the 
report of the- Section of Patent, 
Trade-Mark and Copyright Law. 

The first session of this mid-year 
meeting adjourned at five o'clock, 
Monday afternoon. 


until 11:25 ‘o'clock “Tuesday morn- 
ing. Chairman Gregory, as_presid- 
ing officer of the State Delegates, an- 
nounced their nominations for 
officers and members of the Board of 
Governors (32 A.B.A.J. 396) : 

President: 
Car B. Rix, Mil- 
waukee, Wiscon- 
sin 

Chairman of 
the House of Del- 
egates: HOWARD 
L. BARKDULL, 
Cleveland, Ohio 





Secretary: Jo- 
SEPH I). STECHER, 
Toledo, Ohio 

lreasurer: WALTER M. BASTIAN, 
Washington, D. C. 


Members of Board of Governors 


HOWARD lL. BARKDULL 


from: 
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Third Federal Judicial Circuit: 

WILLIAM CLARKE MASON, 

Philadelphia, 

nia 

Fifth Federal Judicial Circuit: 

Copy Fow.er, Tampa,Florida 

Ninth Federal Judicial Circuit: 

Loyp Wricut, Los Angeles, 
California 


Pennsylva- 


Report as to 
The United Nations 
Under the special order of business 
voted by the House, the Chair then 
recognized Judge William L. Ran- 
som, of New York, to present the 
unanimous report and recommenda- 
tions of the Committee to Report as 
to Proposals for the Organization of 
the Nations for Peace and Law, of 
which he is the Chairman. He gave 
chiefly a report to the House of his 
impressions of The United Nations, 
formed during his service as_ the 
\ssociation’s accredited observer-con- 
sultant at the various meetings in 
New York City. “I wish I had the 
ability,” said he, “in some way to 
bring home to you a picture of The 
United Nations as I have seen it, not 
as a remote or academic or abstract 
entity, far away from all our lives, 
but as a very human institution of 
men and women who have come to- 
gether from all parts of the world 
and are making an earnest effort, in 
an always human and sometimes mis- 
taken way, but nevertheless an earn- 
est effort to the best of their ability, 
to advance and accomplish the great 
objectives of that organization. 

“T have attended in your behalf 
the first meetings of many of the 
various functioning agencies of The 
United Nations. I have appeared 
before some of them, worked and 
talked with many of their leaders, 
tried to help on some of their prob- 
lems along lines which you have 
voted, and have tried to form a fair 
judgment as to the successes and the 
failures. The report and recommen- 
dations of your Committee are what 
its nine members have drafted and 
signed. But beyond that I wish to 
place before you some angles which 
are based upon my own considered 
judgment and my estimate of the 





present situation, based upon what 
I have personally seen and seen 
through those day-by-day contacts 
which have been a great privilege. 


The United Nations as a 
Going Concern 


“The significant and outstanding 
fact today is that The United Nations 
is a going concern which is well 
under way with its work. A con- 
siderable number of members of this 
House have said to me since I came 
to Chicago: ‘Aren’t you pessimistic 
and discouraged about what has 
taken place in The United Nations 
thus far?” The answer to that, on my 
part, is an emphatic ‘no’. Anxious? 
Yes. Troubled and concerned? Yes. 
Discouraged? No. The organization 
has gone through troubles, obstacles 
and trials, which have been natural 
and inescapable in the critical con- 
ditions of the world, but they do not, 
so far as anything I can see today, 
contain the seeds of either failure or 
betrayal. 

“I bring back to your minds the 
fact which to me explains a great 
deal that has been taking place and 
that has been causing anxiety in the 
public mind. The United Nations 
was, soundly I think, brought into 
being while the war was being 
waged. The ending of the war in 
Europe came more quickly than had 
been anticipated, while the great 
Conference was in session. The war 
with Japan ended soon after. The 
United Nations Charter had been 
drafted on the assumption that the 
peace treaties would be concluded 
promptly and through the usual 
processes of the making of such 


treaties. That did not take place, 


and has not yet taken place. 

“In consequence, there has been 
thrown into The United Nations, 
through the inability of the Council 
of Foreign Ministers to agree about 
substantial elements of the peace 
treaties, a great variety of the most 
dificult and important problems 
which you can imagine—problems 
for which the Charter of The United 
Nations was not designed and with 


which it was not contemplated that 
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elegales 








the new organization would ever 
have to deal. 


Support of Public 

Opinion Is Needed 

“In the second place, and this is 
very much a part of the picture, I 
remind you that a great many 
people felt, of course, perhaps par- 
ticularly in America, that once The 
United Nations was brought into 
being through the taking effect of 
the Charter, we all could depend on 
that institution to work out peace 
and justice to all of the world and 
that there was little more which or- 
ganized public opinion need do. But 
we ought to realize that a human 
institution, whether it is a local or 
national government, or a Bar As- 
sociation, or a new _ structure in 
world cooperation, is not something 
which, like a gadget, we can start 


running, § 


zo off and leave, and ex- 
pect it to do the job. 

“I wish that I could put before 
you in adequate words, the picture 
which I saw day by day, starting late 
last winter, of the coming together 
of men and women of the fift¥-one 
nations—men and women of all 
races, colors, religions, languages, 
backgrounds, legal systems, utterly 
lacking in common ground at the 
start with respect to many things, 
and confronted with the necessity, 
not only of coping with a lack of a 
common language and the under- 
standing of any one tongue, but also 
reconciling almost unsurmountable 
difficulties in their backgrounds and 
experience. 


Differences in Parliamentary 
Procedure 

“I refer to one instance, because it 
is one that caused a great deal of 
misunderstanding or inability to 
understand on the part of the people 
of the United States who listened to 
the radio. We Americans are ac- 
customed to certain rules of parlia- 
mentary procedure. We are ac- 
customed to the concept of a mo- 
tion and an amendment and an 
amendment to the amendment, as 
well as amendment by substitution, 
and we have pretty well defined 
ideas for that kind of a procedure. 
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House of Delegates 


Anyone who has had experience in 
almost any kind of a meeting—a 
board of directors of a corporation 
or certainly in any kind of a political 
convention—would resolve almost 
any question of procedure in a few 
minutes; and we would think almost 
any parliamentary question could 
be resolved easily through the little 
book known as Robert’s Rules of 
Order or the Rules of the National 
House of Representatives in the 
American Congress. 

“In The United Nations there 
appeared to be almost as many con- 
cepts of parliamentary procedure as 
you. could imagine. The prevalent 
notion among the members of The 
United Nations seemed to be that as 
many different resolutions or mo- 
tions on a subject could be offered 
as there were delegates to offer them. 
I have had different lawyers say to 
me: ‘Why any high school boy could 
have told them better than that.’ 
Well, maybe a senior in an Ameri- 
can high school would know what to 
do, in America. The distinguished 
Dr. @uo-Tau-Chi, the President of 
the Security Council, was sur- 
rounded by men who had radically 
differing ideas; and the Council's 
Committee of Experts, made up of 
some of the finest lawyers in the 
various countries, were unable for 
a long while to agree on the parlia- 
mentary procedure by which the 
motions 


sequence of voting on 


should be determined. 


No One Legal System 

Can Have Its Way 

“J mention this because it is a 
rather vivid instance of the fact that 
no one country and no one legal 
system and no one set of rules can 
have its own way in an organization 
like The United Nations. How was 
it finally resolved? There had been 
a great deal of public comment 
about an inability to understand 
why a body that was supposed to 
proceed in a parliamentary manner 
couldn’t work out a plan, and I sug- 
gest this to you to think over just 
how their solution, which repre- 
evidently a 


sented preponderant 


view derived from the differing 
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systems, would work in the Ameri- 
can Congress or in this House of 
Delegates or any political conven- 
tion or public meeting in our own 
country. The rule, as I understand 
adopted 
amounts to about this: On any sub- 


it, which was finally 
ject which is under consideration, 
any member may make any motion 
that he sees fit, and all of those mo- 
tions can be pending at the same 
time. 

“If anyone who is bound by 
Anglo-Saxon ideas wants to offer one 
as an amendment to or substitute 
for a pending motion, then a differ- 
ent concept would apply, but if there 
are merely, as there were the other 
afternoon, four or five separate mo- 
tions on a subject, the rule seems:to 
be that the motion that was first 
made shall be voted on first, and 
then there is a right to have a vote 
on the others, even though the sub- 
sequent ones may conflict with the 
first. 

“Then comes what to us might 
be unbelievably confusing? If amend- 
ments are offered, and there may be 
as many amendments as anyone de- 
sires, all pending at the same time, 
the vote is not in the chronological 
sequence in which they were offered. 
The vote is first on whichever amend- 
ment is deemed to be in its sub- 
stance and in its scope the least 
related to and the most remote from 
the original motion. 

“I have told you about this, not 
because it has anything to do with 
the report or the recommendations 
here, but because I want to bring 
home to you, so you can take it home 
to your State, some realization that 
while there may be parliamentary 
difficulties even in the American 
Congress which is made up of a 
people of one country, or there may 
be difficulties, I have heard, even in 
a political convention in a2 single 
State, and we all have difficulties in 
town meetings and even in small 
communities, there is a still greater 
difficulty and struggle in bringing 
about a working accord and a basis 
of understanding and cooperation 
when you bring men together from 
all parts of the world, men of many 


races, without a common language, 
and they have to struggle together 
under the pressure of great world 
events such as try men’s souls, to- 
ward a basis of organized interna- 
tional cooperation. No one can be 
able, strong or stubborn enough to 
have his own way. 


Some Gratifying 
Progress Made 


“IT am very strongly of the opinion 
from what I have seen, that far from 
being disturbed by what has taken 
place in the- effort for organization 
and a law-governed world, we ought 
to be gratified with the progress 
which has already been made. My 
appeal to you today, from my _per- 
sonal observations, is that the Ameri- 
can public opinion should not, as it 
too often has, be controlled and in- 
fluenced and shaped by our news- 
paper headlines. It is unfortunately 
true, and you as lawyers ought to 
bear it in mind, I think, in consider- 
ing your activities in your home 
communities, fhat no accurate or 
adequate picture of the work which 
The United Nations has in progress 
is commonly given by newspaper 
headlines across this country. The 
constructive work isn’t news. The 
divisions and debates and vetoes are 
news—like a prize fight or some 
other contest and clash. We read 
these newspaper headlines: “UNO 
defeats Reds” and “UNO Splits 7 
to 4”, and so forth. 

“The picture which I would like 
to give you is that while these things 
do take place in the Security Coun- 
cil, and it is regrettable that some 
sharp and great difficulties have been 
thrown into that Council at this 
early stage and that the habit of 
deferring to considered,  well- 
debated majority judgment hasn't 
yet gone to the point that it should, 
the real fact to report to you is that 
in most of the many agencies of The 
United Nations which have been 
and are hard at work in New York, 
a great deal of cooperation and 
teamwork is being developed and 
carried forward day by day, and with 
respect to a multitude of things 
which are in the Charter, progress 
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by cooperative action of the repre- 
sentatives of the nations is steadily 
-oing forward, although headway 
sometimes seems to be stalled by the 
unsolved majority differences and by 
minority refusal to accede as yet to 
najority views. 


International Cooperation 

Is Gaining Ground 

“There is a far greater understand- 
ing and a far greater accord and the 
foundations of a much further in- 
ternational cooperation today than 
at any time since the United Na- 
tions came into being. I remind you 
of one of the hopeful factors in the 
situation, that the great General As- 
sembly of The United Nations, which 
represents all of the fifty-one nations 
instead of some eleven or eighteen 
or nineteen of them as the various 
agencies now in session do, meets 
in New York on September 3 or 
soon afterwards, and I believe I am 
saying something which will be in 
accord with what Dave Simmons 
and Tappan Gregory and Fred 
Miller and the others of us who 
were in San Francisco during the 
strongly—when | 
say that the moral judgment, the 


Conference felt 


crystallization of opinion, which 
comes about through the meeting 
and the debates of the representa- 
tives of all the nations, have far 
more authority and force than can 
be produced by any lesser group. 
“We may as well face the fact 
that in San Francisco, and I believe 
today, the leadership of the so-called 
five great powers has not been all 
that we hope for. Time and again 
in the San Francisco Conference, the 
earnest voice of the smaller and 
middle nations, expressed by men 
like Jan Smuts of South Africa and 
Fvatt of Australia and Mackenzie 
King of Canada and Padilla of 
Mexico, was really wiser and more 
constructive, and helped to build a 
better Charter than would ever have 
been produced by merely the big 
powers alone. When you take the 
Dumbarton Oaks proposal, the re- 
sult of the deliberations of the 
principle powers, which this Asso- 
ciation and many others have shown 


to be inadequate and insufficient for 
the creation of an_ international 


organization which would work, 


consider the difference between 
Dumbarton Oaks and the vitalized 
Charter of the San Francisco Con- 
ference. That difference was, I 
believe, largely due to the voice, the 
great voice, of the smaller nations. 
Therefore, I look forward hopefully 
to the meeting of the General As- 
sembly. 
The World Court Is a 
Going Concern 
“Not only are there many councils 
and commissions and agencies of 
The United Nations cooperatively at 
work today, but I especially men- 
tion here among lawyers the fact 
that the World Court in which we 
are so much interested is today a 
going concern with its judges 
elected, with its rules being devel- 
oped and the Court in readiness to 
receive and consider cases. 

“There remains with respect to 
the World Court, the great question 
of whether the United States, which 
is already bound to resort to the 
Court in a great multitude of poten- 
tial controversies which arise under 
various treaties which the United 
States has with other nations, shall 
file a Declaration under Article 36 
of the Statute as this Association has 
repeatedly urged, so the United 
States will be in line and will be in 
the lead in accepting the jurisdiction 
of the Court in the enumerated 
classes of controversies with nations 
which have filed like declarations. 
I am pleased to be able to announce 
that the 
Foreign Relations has moved into 


Senate Committee on 


action on this subject and that on 


July 12, hearings will be held before. 


the Subcommittee of the Senate 
Committee on the resolutions which 
have been offered that America ac- 
cept and adhere to the obligatory 
decisions of the Court under the 
Statute. This Association will be 

represented at that hearing. 
The General Assembly and 
International Law 


“The General Assembly, I might 
add also, will meet in September to 


House of Delegates 


take up other projects in which this 
Association has shown an active in- 
terest, including in the course the 
codification of the principles of in- 
ternational law on such a basis that 
they will have authority and force 
for the government of the nations. 

“A lot of people say: “Well, what 
does the General Assembly amount 
to? It has no power to make laws in 
the sense we know laws in our 
country.’ Well, that is fortunately 
or unfortunately true. For my own 
part, I think we are far from ready 
to confer any broad, general legisla- 
tive powers on the General Assembly 
of any international organization. 
As for some limited powers, we can 
begin progress in that direction; but 
right at the present time, the Gen- 
eral Assembly is able to, and does, 
initiate and bring to pass, things 
which are of far-reaching  con- 
sequence. I have particularly in 
mind, in that respect, not merely 
this duty of arranging for the state- 
ment or codification of international 
law, but what is the most immediate 
issue before The United Nations and 
the world—the control and _ utiliza- 
tion of atomic energy. It should not 
be forgotten by lawyers that the 
Atomic Energy Commission of the 
United Nations, which has been in 
session day by day in New York and 
on which Mr. Bernard Baruch is 
the American representative, was 
brought into being by the General 
Assembly of The United Nations 
which also prescribed what it should 
do, at the organizational meeting of 
the General Assembly in London 


last winter. 


The Control of 
Atomic Energy 


“IT would like to say this to you: We 
have had a lot of publicized debates 
about Iran and Franco’s Spain and 
other things at the political level, 
with conflicts or inabilities to agree 
on the part of the principal powers. 
When this matter of the control of 
atomic energy was brought forward 
and Mr. 
proposal, there came a new sense of 
reality. It seemed to me that at last 
we were leaving the political level 


Baruch presented his 
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Hlouse of Delegates 


and putting our feet on firmer 
ground, and that in some way The 
United Nations was moving in the 
direction of the pioneering and 
development of a substantial body of 
world law and an_ evolutionary 
strengthening, such as many of us 
had hoped would take place in a 
definite but limited way, of The 
United Nations organization itself. 
I have no doubt that within a 
reasonable length of time there will 
be brought about an agreement 
which will accomplish, under the 
auspices of The United Nations, the 
twofold objectives; first, the preven- 
tion of the use of atomic bombs as 
a dreaded weapon of warfare, its 
use by any single nation, and I am 
inclined to think, its use even by or 
under the auspices of The United 
Nations likewise will be ended; 
secondly, at the same time, there will 
under 
proper safeguards, the progressive 


be gradually developed 
utilization of atomic energy as one 
of the greatest forces for the com- 
merce, industry and civilized life of 
the world. If The United Nations 
can be the means of removing that 
source of fear and threat to all 
peoples and can bring about a 
utilization of atomic energy for the 
great uses of peace, that surely will 
be a most hopeful step forward. 


The Individual 
Responsibility of 
Lawyers 


“In closing, I wish to say this: I 
hope I have been able to bring home 
to you some sense of the responsi- 
bilities of our Association which is an 
important part of the American 
public opinion and also of the in- 
dividual lawyer and citizen. I stress 
the responsibility of each of us in 
our home communities, for the 
future of peace, justice and law in 
this troubled world. 

“With all humility I have to say 
that I do not think, despite the dili- 
gent efforts of the members of your 
Committee, that the Committee or 
the Association has yet done all it 
ought to do and all that I believe 
that in the coming year and the 
years thereafter it will do, in order 
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to fulfill our realization that the suc- 
cess or failure of The United Na- 
tions rests with public opinion in 
this country largely and that we all 
ought to be very much on the job 
all of the time on that issue. We 
have some plans which will soon be 
under way in those respects. 


The United Nations Will Not 
Be Saved by 
Despair About It 


“The United Nations isn’t perfect. 
It is very human. It needs to be 
strengthened and improved in the 
respects that are specified in our 
resolution, and in other respects it 
needs to develop in the light of ex- 
perience. But no one ever strength- 
ened or improved or saved a new 
institution of government, or any- 
thing else, by being against it or 
speaking ill of it or by giving up 
hope for it as a means of accomplish- 
ing the results. 

“This I am_ profoundly sure 
about: We may as well face the 
fact that unless The United Nations 
is a going concern that can be made 
to work with reasonable effectiveness 
and can be the means of an increas- 
ing degree of international coopera- 
tion for a law-governed world, there 
isn’t any use of talking or hoping 
about something better at any time 
within the lifetime of any of us. This 
is no time to divide forces because of 
the difficulties at the start. A strong, 
clear, united support is needed. 

“I think we all have felt, at 
times, that the tired voices of little 
men confuse the world and leave 
people anxious; and we wish there 
were strong, clear voices in the 
world for peace and justice and law; 
voices of moral leadership, insistent 
on the rights of men. But the world 
lacks personal leadership of that 
stature. 

“This is a time of propaganda— 
mass propaganda by governments, 
by isms and ideologies, by action 
groups and clamorous minorities. 
We of the American Bar better 
square away and prepare to fight fire 
with fire. We, I believe, of all or- 
ganizations, have the duty of bring- 
ing the reality to this situation home 


to the people in all parts of the 
world. 

“Answering two questions which 
have been asked of me here: I don’t 
see at this time any reason for 
believing that any country in The 
United Nations intends to withdraw 
from it or wishes it to fail. And no 
issue, in my opinion, as yet has 
arisen which would have been less 
troublesome or 
dealt with better if there had been 
in force at the time any form of 
world government which the mind 


could have been 


of man could have conceived. These 
difficulties were inherent in the con- 
ditions with which the new organiza- 
tion had perilously to deal. Un- 
doubtedly, unless there is a spirit 
and a will to cooperate and to sub- 
mit to majority judgment, the sub- 
stance of organized peace and justice 
and law cannot be fully achieved in 
the world. I do believe that The 
United Nations is our best hope for 
peace and law for our children and 
our children’s children. Our sup- 
port of it is our chance to keep faith 
with those who did not come back 
from the wars. This is our United 
Nations, for better or for worse. It 
needs and should have united Amer- 
ican support along with efforts to 
improve it as fast and as far as pos- 
sible, but within the organic struc- 
ture of its Charter. I submit to you 
that it is our duty to give to it that 
support in all of our home com- 
munities, in the months and the 
years that are to come.” 


United American Support 
for the United Nations 


Chairman Ransom then moved the 
adoption of the first recommenda- 
tion of the Committee as follows: 


COMMITTEE RECOMMENDATION 
No. 1 


RESOLVED, That the American Bar 
Association is of the opinion that the 
course of events has given added im- 
portance and urgency to its previous 
recommendation for united and 
active American support for The 
United Nations as the available means 
by. which adequate organization for 
peace, justice and law can best be 
sought, through the further growth of 
international understanding and co- 
operation among Nations and the 
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development of an accord as to such 
amendments of the Charter as ex 
perience shows to be needed. 

The foregoing was adopted, with 


out recorded votes in the negative. 


Amendment and Strengthening 
of the Charter Is Urged 


The Committee’s second recommen- 


dation, adopted after questions and 
some debate, was as follows: 


COMMITTEE RECOMMENDATION 
No. 2 


ReEsoL_veD, That in view of the 
meeting of the General Assembly of 
The United Nations on September 3, 
the American Bar Association is of 
the opinion that the Assembly should 
then take up and consider what 
amendments, if any, of the Charter 
it should formulate and offer for dis- 
cussion among The United Nations 
and their peoples, before formally 
adopting amendments and submitting 
them for ratification and signature 
pursuant to its powers under Section 
108 of the Charter. 


RESOLVED FURTHER, That in view 
of the course of events since the tak- 
ing effect of the Charter, the Ameri- 
can Bar Association recommends to 
the General Assembly that the active 
consideration of amendments by the 
General Assembly and by the Govern- 
ments and peoples of The United Na- 
tions, should particularly include and 
seek agreement on: 


(a) The clarification and limita- 
tion of the Charter provisions re 
quiring the concurring votes of the 
five permanent members of the 
Security Council on stated matters 
(the so-called “veto power’), so as, 
among other things, at least to make 
it clear beyond doubt that no 
minority of the Council can defeat 
or prevent its full investigation of 
a dispute or situation which is like- 
ly to endanger international peace 
or security, and that no minority 
can bar or prevent the enforcement 
of a decree or decision of the In- 
ternational Court of Justice; 


(b) The clarification and strength- 
ening of the security and enforce- 
ment provisions of the Charter, 
including the use of armed forces, 
if other measures fail, to prevent 
threatened aggression or breaches 
of international peace and security; 
(c) The introduction of the prin- 


ciple of weighted representation in 
the General Assembly, on a basis 


which will not deny to any mem- 


ber of The United Nations a voice 
and yote in that body, but will 
give some relative weight to factors 
such as population, resources, con 
tribution to the armed forces 
available for keeping the peace, 
and other factors determined to be 
appropriate; 


(d) The conferring of specific, 
but clearly defined and _ limited, 
legislative powers on the General 
Assembly to deal with new and 
grave subjects of international con- 
cern, including powers as to the 
regulation and control of atomic 
energy and other major weapons 
of aggressive war, and as to the 
providing of inspection and police 
forces under the authority of The 
United Nations; powers to for- 
mulate and promulgate codes of 
international law on specified but 
limited subjects; and powers to 
determine and declare specified 
rights and duties of Nations, as 
rules for the conduct of Nations 
and in order to prevent denials of 
rights under circumstances’ en 
dangering international peace and 
security; provided that no such 
grant of powers shall authorize The 
United Nations to intervene or act 
in any matter which is essentially 
within the domestic jurisdiction of 
any member State: 


(e) The provisions of the Charter 
and of the Statute of the Interna- 
tional Court of Justice, with a view 
to strengthening and extending the 
compulsory 
Court and encouraging resort to 
the Court as the means for deter 


jurisdiction of — the 


mining international legal disputes; 


(f) Any further amendments which 
experience under the Charter may 
show to be urgently needed. 


American Acceptance of 
Obligatory Jurisdiction 
of the World Court 


Chairman Ransom then offered and 
moved the Committee’s third recom- 
mendation as follows: 


COMMITTEE RECOMMENDATION 
No. 3 


REsoLveD, That the American Bat 
Association is of the opinion that the 
course of events has shown an urgent 
need that an increased emphasis shall 
be placed, in_ international rela- 
tionships, upon the authority of law 
and the role of the World Court, now 
constituted and ready to function, as 


House of Delegates 





one of the principal means of the 
peaceful settlement or avoidance of 
between Nations’ which 
otherwise might endanger interna 
tional peace and cooperation. 


disputes 


RESOLVED FurTHER, ‘That the 
American Bar Association expresses 
its deep regret that the Government 
of the United States has not yet, as 
evidence of its adherence to interna- 
tional Jaw and to the full usefulness 
of the International Court of Justice, 
taken the appropriate steps to accept 
for itself, as a majority of The United 
Nations have determined to do, the 
compulsory jurisdiction of the Court 
as to the matters enumerated in 
Paragraph 2 of Article 36 of the 
Statute of the Court. 


RESOLVED FuRTHER, That the 
American Bar Association strongly 
urges that The President and the 
Congress of the United States should 
take appropriate action at the earliest 
practicable time to bring about the 
deposit, in behalf of the United 
States with the Secretary-General ol 
The United Nations, of a Declaration 
pursuant to Paragraph 2 of Article 
36 of the Statute of the International 
Court of Justice, recognizing as com 
pulsory ipso facto as to the United 
States and without special agreement, 
in relation to any other State accept- 
ing the same obligation, the jurisdic- 
tion of the Court in all legal disputes 
hereafter arising of an international 
character, concerning the matters 
enumerated in Article 36; such Dec 
laration to be valid for a period of 
five years and thereafter for a period 
of six months after like deposit of a 
notice of termination thereof; the ob- 
ligation of such Declaration to be 
without prejudice to the right of the 
parties to have timely recourse to 
other methods for the peaceful settle 
ment of disputes. 


RESOLVED FurRTHER, ‘That the 
American Bar Association renews its 
earnest recommendation that in nego 
tiating treaties, conventions and _ in- 
ternational agreements, the United 
States should propose and urge the 
inclusion of clauses providing that all 
legal disputes arising thereunder be 
tween the parties shall be referred to 
the International Court of Justice. 


Charles M. Lyman, of Connecti- 
cut, was recognized and offered an 
amendment to the foregoing Rec- 
ommendation No. 3, by changing 
the third paragraph of the recom- 
mendation to read less definitively, 
as follows: 

(Continued on page 485) 
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V aLues FOR SURVIVAL. By 
Lewis Mumford. 1946. New York: 
Co. $3.00. Pages 


Harcourt, Brace ¢ 
vit, 314. 


If the popular book by Emery 
Reves was properly entitled “The 
\natomy of Peace’, this book by 
Lewis Mumford might well have 
“The 


Whereas Reves analyzed the 


been called Psychology ol 
Peace’”’. 
structure of society that leads to wa 
or to peace, Mumford examines the 
concepts and processes of thought 
that affect our political life. He does 
1ot write for psychologists or phi- 
losophers, however, but addresses the 
public generally. In medical terms 
his work might be referred to as deep 
thereapy for the modern mind. He 


Says: 


the capitalist who knows only his 
markets, the engineer who knows only 
his machines, the teacher who knows 
only his books, are all intellectually 
crippled people. The fatal weakness 
of their education and training is that 
it makes them incapable of dealing 
with the real world: they are helpless 
except in dealing with the series of ab 
stractions in which they have achieved 
a minor competence. . 


If our social goal is a dynamic equi- 
librium, achieved within a co-opera- 
tive social order, the first place to 
make an approach to it is in the or 
ganization of thought itself. And the 
main responsibility for all of us. . 
the habit of thinking 
in the many-sided and_ interrelated 


is to learn... 


way in which a good physician ap- 
proaches the life of his patient. 


The vital interest of the book is 
shown in its very origin. Its inspira- 
tion came from a letter which the 
author received from his son, Geddes, 
who soon after “was killed while 
making contact with the enemy on 
night patrol ...on Mount Altuzzo.’ 
The letter said: 
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with further education, the re- 
turned soldier will be able to look 
back and see “why he fought.” It will 
be up to the people who did not go, 
to give this education and they will 
have to approach the subject in a com- 
pletely objective manner to succeed. 

Che completion of this task, not the 

peace treaties and the pacts concern 

ing government, will really end the 
war. 

The author promised his son to 
compose a book to aid in that task. 
It is his hope “that the present vol- 
ume will serve that purpose, not 
merely making the past more intel- 
ligible, but casting a wide cone of 
light over the future. This future is 
doubtless a different one from that 
which the smug and the unawakened 
comfortably look forward to; but I 
trust my words will make sense to 
the returned fighting man, and to all 
those civilians in every land who 
have in any way shared his priva- 
tions, his miseries, his dangers, or his 
sacrifices.” 

The book will abundantly “‘serve 
that purpose” if there are not too 
many of “the smug and the unawak- 
ened” and if it gets into the hands of 
“the returned fighting man... and 
those civilians in every land who 
have in any way shared his priva- 
tions”. The book will have deep sig- 
nificance for those who feel the ter- 
rible tragedy which humanity has 
suffered and who wish to avert the 
worse tragedy that threatens. 

The book is a reprint of essays, 
addresses, and letters written between 
1938 and 1946. Ordinarily a re-pub- 
lication is somewhat lacking in cur- 
rent interest, but that is not true of 
this volume. Its usefulness is in- 
creased by the fact that it was di- 
rected to an earlier condition. It has 
therefore greater perspective. Its pre- 


dictions can be tested. While the 


same menu for a second meal may 
not be so appetizing, yet it has this 
advantage: it enables us to avoid 
what made us sick. Furthermore, ob- 
servations of a former condition do 
not engender the embarrassment and 
antagonism that observations of pres- 
ent conditions arouse. Yet in this 
case their present applicability is 
readily apparent. What was said 
about the threat of Nazi practices 
applies with equal force against the 
practices that darken our horizon to- 
day. Counsel for preparedness given 
in 1938 can not be called warmonger- 
ing now. But'the present pertinence 
of that counsel cannot with impunity 
be ignored. 

The book is divided into three 
parts: 

1. Essays on politics. 

2. Addresses on education. 
5. Letters to Germans. 


Che first part should be studied by 
lawyers, editors, and the public gen- 
erally. The second part should be 
of especial and_very practical help 
to teachers. The third part will ap- 
peal most to those who are inter- 
ested in the psychology of the Ger- 
man people and the restoration of 
wholesome thinking among and 
about Germans. But there is matter 
in all its parts to assist in restoring 
sanity and a wholesome way of life 
in the world. 

When Judge Ransom asked me 
to review Becker’s Freedom and Re- 
sponsibility and Mumford’s Values 
for Survival, he made a very signifi- 
cant observation. He wrote: “Like 
Becker in his later years, Lewis Mum- 
ford seems to have been profoundly 
affected by realities which are dif- 
ferent from those for which he had 
hoped and striven.” Sharing a com- 
mon sympathy for humanity in its 
present affliction, those two pro- 
found and penetrating intellects saw 
eye to eye as to its cause and cure. 
Becker’s views have been given (32 
A.B.A.J. 335). Mumford says: 

It is the continued rule of the com- 
placent and the unawakened ones— 
most of our present leaders in politics, 
business, and education—that we must 
fear, rather than the immediate out- 
break of the more disintegrated and 
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destructive types our civilization also 
produces. As in the 1930’s the blind- 
ness of the first paves the way for the 
sadistic exploits of the second. 

Man’s own culture has not grown 
in maturity to keep pace with the en- 
ergies and materials he must now, at 
his own peril, control. Infantilism in 
many forms, in the form of supersti- 
tion, wishful thinking, [elsewhere he 
calls it “thoughtless wishing’’] irre- 
sponsible frivolity, mass-sports and 
empty diversion, has reached gigantic 
proportions, at a moment when our 
democratic society needs the constant 
support and guidance of mature, re- 
sponsible, active citizens in every part 
of the body politic. 

Both Becker and Mumford saw 
clearly that democratic society de- 
mands not: only that its citizens be 
willing at times to die for it but that 
they be willing at all times to live 
for it. 

RosertT N. WILKIN 
Cleveland, Ohio 


Tue TRIAL OF WILLIAM 
JOYCE (“LORD HAW-HAW”): 
Edited by J. W. Hall. London and 
Edinburgh: William Hodge & Co., 
Ltd. June, 1946. 15/. Pages xxi, 
312. 


Volume 68 in the series of No- 
table British Trials, which many 
American lawyers have read with 
enjoyment and profit, tells the dra- 
matic story of the trial and convic- 
tion of the traitorous American cit- 
izen whose irritating voice on the 
radio from Germany made his name 
an odious by-word, like that of Vid- 
kun Quisling, during the critical 
years when Britain stood alone 
against the Axis might. 

Trials for treason were not so 
rare that the case of William Joyce 
would belong in this series, but for 
the importance of the legal issues 
involved. Lawyers may recall that 
leave to appeal to the House of 
Lords was granted by the Attorney 
General, in behalf of the Crown, 
after the Court of Criminal Appeal 
had discussed the appeal from the 
conviction at the Old Bailey. It was 
undisputed at the trial that Joyce 
was an American citizen at the time 


of his treasonable acts against Great 


Britain. The House of Lords ruled, 
for the first time in British legal 
history, that a court of that country 
may under some circumstances have 
jurisdiction to try a non-resident 
alien for crimes committed outside 
the Empire. This holding was 
grounded on the doctrine—also de- 
clared definitely for the first time— 
that as the obtaining of a British 
passport by an alien entitles him to 
protection from the British Crown, 
it also imposes on him the duty of 
allegiance to the Crown or of absen- 
tion from treasonable acts against 
the Crown. 

For lawyers, the volume contains 
the full trial at the Central Criminal 
Court, from the shorthand transcript; 
the Appeal in the Court of Criminal 
\ppeal; the precedent-making _pro- 
ceedings in the House of Lords; and 
various appendices setting forth 
specimen broadcasts by the accused 
from Berlin, some of the exhibits, 
etc. The Editor’s Introduction nar- 
rates Joyce’s earlier life and activi- 
ties, and gives a complete analysis of 
the legal issues. 

In entirety, the work gives a re- 
assuring picture of British fairness 
and scrupulous justice as to a de- 
tested alien who had ridiculed Brit- 
ain and exposed its people to fright- 
ening perils. The book will find its 
way to the reading tables, and then 
to the library shelves, of more than 
a few American lovers of legal lore in 
the great tradition of Anglo-Saxon 
justice and fair play. 


Bacxcrounp TO INDIAN 
LAW. By Sir George Claus Rankin. 


London; Cambridge University Press, 


July 23, 1946. $2.75. Pages 221. 


For an American lawyer who 
finds relaxation or intellectual sharp- 
ening in turning away from the legal 
history of his own country to gain 
perspective from the longer, but 
less known struggles for law and 
justice in an older and different 
Chief 


Justice of Bengal has written a most 


civilization, the sometime 


readable account of the growth of 
law in India under British rule. 


“Books for Lawyers” 


Judicial powers were first con- 
ferred on the East India Company 
by a Charter of Charles II in 1661. 
For at least two centuries after that, 
Henry 


Maine’s phrase, “‘a country singularly 


India remained, in _ Sir 
empty of law.” As courts came into 
being but not legislatures, judicial 
legislation became inevitable, be- 
cause law-making by some agency is 
essential to civilized life. The im- 
pression of some persons that British 
rule in India imposed British law on 
all races and religious creeds was un- 
founded. The efforts were diligent 
to give vitality and legal effectiveness 
to the laws of the Hindus, the Mo- 
hammedans, the Buddhists, and vari- 
ous Indian tribes; but great difficul- 
ties were experienced in finding and 
stating what those laws akin to cus- 
toms were, so largely were they based 
on personal and arbitrary “justice”. 
Concepts such as the lex loct and “the 
law of the defendant” were intro- 
duced to suspend or vary the opera- 
tion of various statutes and even the 
British common law. 

Codification ran into snags, most- 
ly from the contentious views of 
Britishers who, sent to India to serve 
on councils, commissions and courts, 
wanted to pioneer and break away 
from traditional landmarks of Angio- 
Saxon law. Codification was not 
often opposed by the Indian races, 
because it gave to law and justice a 
sense of certainty they had never 
known and also gave formal sanc- 
tion to the mofussil courts and their 
administration of the laws of the 
various races and religions, as to 
“personal” rights such as wills, suc- 
cessions, marriage, divorce, punish- 
ment, etc. 

An American lawyer finds in the 
backgrounds of Indian law ‘a great 
deal of new side-lights on personali- 
ties known to him. Lord Cornwallis 
was a champion of law reform in In- 
dia, exemplified in the Cornwallis 
code, after his misadventures in 
America which ended at Yorktown. 
Lord Macaulay was an outstanding 
figure, although he found the intri- 
cacies of Hindu and Moslem law less 
easy to learn and state than he did 
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the chronicles he had woven into his 
classic history of England. Lord Ro- 
milly, Sir Henry Maine, and James 
Fitzjames Stephen, are among many 
remembered names; their great con- 
tributions to Indian law throw new 
lights on what the average lawyer 
has read of them. 

There is a strong freshening of 
old memories as one reads of the 
struggles as to an Indian Evidence 
Act—the renewal of the battles be- 
tween the logic of John Stuart Mill, 
John Locke, and Jeremy Bentham, 
and disparities which developed be- 
tween the Indian Act and the Brit- 
ish law of evidence, in all of which 
great authorities such as Romilly, 
Stephen, Macaulay and Maine were 

Racial 
different 


on the scene participating. 
characteristics required 
rules or safeguards; for example as 
to “dying declarations’, because an 
Indian in the shadow of death often 
accused vengefully whole families or 
groups of persons whom he wished 
to carry to death with him. The 
American lawyer comes on familiar 
ground when he reads that Mr. Hob- 
house (afterward Lord Hobhouse) 
came forward in 1877 with a specific 
Relief Act along the lines of the 
draft New York code of 1862; also, 
that as to contracts, codification in 
India borrowed extensively from Da- 
vid Dudley Fields’s New York Code 
of 1862, which never became law in 
New York but was adopted in some 
other States. 
One strong overall impression 
stays in mind when this unpreten- 
tious book is laid down. As the au- 
thor does not philosophize or defend, 
probably he had no such intent to 
foster any such impression and no 
awareness of such a conclusion from 
the chronicle which he wrote for 
lawvers. Granted that there are many 
dark and disturbing pages in the his- 
tory of British military and civil rule 
in India and many costly mistakes 
which Britain is now trying to undo, 
the centuries of conscientious effort 
by British lawyers and jurists to es- 
tablish an adequate system of law 
and continually to improve the ad- 
India 


ministration of justice in 


through cooperation with the diverse 
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and conflicting racial elements add 
up to an impressive and dramatic 
story, of which all adherents of An- 
glo-Saxon justice can well be proud. 
And where could any such things 
have taken place, except among free 
men who have been accustomed all 
their lives to the traditions of lib- 
erty and security under law-gov- 
erned justice? Totalitarianism unde1 
any name or guise has never pro- 
duced any such chapters of long, evo- 
lutionary struggle for freedom and 
certainty, and for assurance of the 
dignity, worth and responsibility of 
the individual human _ being, all 
vouchsafed by law. Collectivism never 
made or wrote any such glorious rec- 
ord, nor did any dictators of ancient 
or modern times. A “planned econ- 
omy” and a regimented social order 
inspire no such contributions. When 
the government becomes omnipotent 
or a popular majority, formed and 
held together by the selfish interests 
of their class, seize control of govern- 
ment and leave all other citizens in 
fear of the ruthlessness of govern- 
ment, there is no progress made 
toward law, justice and fair play 
for the individuals. 

The foregoing will acquaint our 
readers with the interesting ground 
covered in this volume, and will en- 
able any of them to form their own 
impressions whether they wish to 


delve further. 


WittiAM L. RANSOM 
New York 


1. Typical comments: 

“Ponderosity and obscurity through use of 
big words and long, involved sentences are 
often the masquerades that conceal mud- 
died thinking or a paucity of ideas. When 
legal opinions and documents are unin- 
telligible, the bar and bench are suspected 
of those failings. Long-winded decisions, 
springboards for vain jurists who wander 
far afield in pedantic irrelevancies, are a 
sore affliction to the thorough practitioner.” 
Fort Worth, Texas, Star Telegram, October 
9, 1941. 

“Most laymen who have evef had to do 
with the law and lawyers will heartily ap- 
prove the idea. For after all, the purpose 
of law is equity and justice, and not to 
provide opportunity for pompous mysti- 
fication. And it is a remarkable fact that 
the most capable lawyers frequently are the 
ones who quote the least Latin, which too 
often, laymen suspect, is a shield for in 
competence, sometimes succinctly summed 
up by the single and singular word _ 
fogging’.” San Diego, California, Tribune- 


Tue ART OF PLAIN TALK. 
By Rudolph Flesch. New York: Har 
per & Brothers. 1946. $2.50. Pages 
210. 


The gravedigger in Hamlet spec- 
ulated whether a skull was that of a 
lawyer, and wondered ‘“‘where be his 
quiddities now, his quillets.” Almost 
all laymen and some lawyers have a 
sympathetic understanding of this 
feeling. Some years ago the then 
President of this Association, first in 
an interview and then in an address, 
talk — oral and 
There was a 


advocated plain 
written—by lawyers. 
full and harmonious chorus of edito- 
rial approval.! 

Many lawyers are conscious of a 
conviction of sin and are almost 
ready to approach the mourners’ 
bench. Yet they hesitate to abandon 
the esoteric phrases that have been 
the iniquitous companions of their 
sinful years. They reason that these 
fellows must not be such a bad lot: 
in many cases they have received at 
least the mild approval of distin- 
guished judges. Who knows what 
scandal would result if in a solemn 
indenture, fustian were discarded 
and the sentences marched in shorts. 
There is something in this. A will 
would make an obscure showing if 
those stock characters, Per Stirpes 
and Per Capita, didn’t play opposite 
one another.-In many cases, however, 
the lines have had to be construed 
because they were marginal between 


Sun, October 6, 1941. 


“It is to be doubted that it will happen 
here. A case can be made for the conten- 
tion that it can’t happen here. But there’s 
no law against making the suggestion so 
Walter P. Armstrong, President of the 
American Bar Association, is the latest to 
submit the idea. It is that the lawyers 
learn to write more effectively, and cease 
imbedding their legal documents in the 
jargon of their trade. * * * The Bar Asso- 
ciation president doubtless has many of his 
colleagues on his side in his contention that 
fairly pure, understandable English is bet- 
ter than a lot of jargon which might as 
well be written in shorthand so far as the 
average layman is concerned. It is too 
easy to generalize when one condemns law- 
yers for ambiguous writing. The truth is 
that attorneys who have risen above the 
ranks of mediocrity not only are highly 
literate but are able to express themselves 
in clear, beautiful language. Little Rock, 
Arkansas, Arkansas Democrat, January 5 
1942. 
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sense and nonsense. The meaning 
liscovered is not always that in- 
iended; its discovery is proof not of 
he perspicuity of the writer but. of 
he ingenuity of the judges. The 
circumlocutors are defenseless when 
ndicted for their briefs, opinions, 
mntracts, and letters. Especially let- 
‘rs. Next to conversation a letter is 
ihe most informal method of com- 
munication. In it the writer should 
not lumber on stilts but saunter in 
slippered ease. 

Here at least some find, faintly 
discernible, a trend toward simplifi- 
cation: we no longer sign ourselves, 
is did George Washington, “Yr. most 
obedient, most obliged Hble. Serv- 
ant.”” Obviously we now have eithet 
less formality or less humility. 

Some of the brethren still write: 
“Yours of the 15th inst. is at hand 
ind contents noted.” We wish for a 
trot but finally translate: “Your let- 
ter dated July 15th came this morn- 
ing; I have just read it.” 

Again: “Responding to your in- 
quiry I beg to advise.” Why the mock 
humility? Although we merely asked 
a simple question he is doing us a 
favor by answering it. Doesn’t he 
understand that we asked for in- 
formation, not advice? 

All this is a lawyer’s periphrastic 
way of saying that most lawyers and 
judges—no contempt intended—have 
an acute, if unfelt, need for a book 
which fulfills the title of this one. 
he trouble is that this book does 
not for us—mercenaries in logomachy 
—fulfill its title. 


Mr. Flesch writes for those who 
have the task of making their output 
palatable for the ninth graders. Most 
lawyers and judges (except he who 
denies the petition to rehear) on 
their 1.Q.s rate slightly higher. 

Even Mr. Flesch’s approach to his 
chosen clientele is not immune to 
criticism. He advocates the use of 
“filler-words”—irrelevant and_ repe- 
titious—so as to give the listener or 
Maybe 


unsurpassable 


reader time to understand. 
so, but  Lincoln’s 
Gettysburg Address contains not a 
superfluous word, and yet no Amer 


ican ninth-grader who listens to it 


or reads it can fail to understand it. 

Then too, Mr. Flesch isn’t quite 
sporting in the targets he selects. To 
fire one barrel at the convolutions of 
the income tax directives and an- 
other at the gibberish of the Federal 
Register is like shooting ducks on the 
water or quail on the ground. There 
would have been more point to his 
moral and more adornment to ‘is 
tale if he had aimed at lawyers who 
squirm in high brackets and judges 
who doze in dingy robes. 

Many of Mr. Flesch’s soundest 
suggestions for plain talk are not 
novel, and some of his most novel 
are not sound. It is no longer debat- 
able that it is frequently desirable to 
purposely split an infinitive, and that 
sometimes a preposition is a good 
word to end a sentence with. Indeed, 
for many writers the most helpful 
hint is that proper placement of 
words in sentences is one of the 
greatest factors in clarity. 

Needed is the reminder that 
“casualness, the light touch, is what 
makes modern English modern.’ 
More doubtful is the advice to 
eschew rhetoric which Mr. Flesch 
defines as “nothing else but arrang- 
ing one’s words in neat little patterns 

-either by certain 
rhythm, or by keeping the sentence 
in balanced suspence, or by compar- 


following a 


ing or contrasting ideas.” This can 
be defended only by holding in mind 
Mr. Flesch’s repeated insistence that 
“this book is about plain talk,” and 
that his standard English is that of 
the ninth grade. The quotee who 
on the blurb lyricizes that one who 
holds this view has made a major 
contribution to “writing craftsman- 
ship” must not have fully grasped 
Mr. Flesch’s purpose. Few literary 
craftsmen would dispense with such 
a well-understood aid to effectiveness. 

Mr. Flesch’s basic formula for 
plain talk has three parts: short sen- 
tences, “root” words and personal 


2. Not all judicial utterances lack this 
light touch. See the opinion of Judge Her- 
bert F. Goodrich in Hickman v. Taylor, 
153 Fed. 2d. 212 (3rd Circuit). 


3. When a fellow after-dinner speaker (an 
Englishman) referred to William M. Evarts’ 


“Books for Lawyers” 





references. He has worked it out 
mathematically that if your sentences 
average seventeen words and you use 
only thirty-seven words with affixes 
and inject six personal references 
per hundred words, you write what 
he christens “standard English.” 

Let’s not quarrel with him about 
the short sentences. Not only hard- 
boiled, but many otherwise merciful 
judges, as well as lawyers (including 
those for the defense), pronounce 
unconscionably long and unneces- 
sarily cruel sentences.? 

The second part of the formula 
which requires the use of “root” 
words is Mr. Flesch’s version of the 
well-understood axiom that concrete 
language is more easily understood 
than abstract. 
insists, is attained by the over-use of 


Concreteness, so he 


verbs and elimination of affixes. Here 
I dissent. Be concrete, but there- 
after select your words for precision 
of meaning and carrying force. In 
balanced prose long and short words 
take care of themselves. With lawyers 
an occasional unusual word is not 
out of place if it is the right word. 
They may have to look it up, but 
sometimes its meaning will titillate 
their duodena. 

The only person I know who can 
invariably observe Mr. Flesch’s rule 
as to personal references is Mr. Dick, 
who lives in David Copperfield and 
always lugs in King Charles’ head. 

I don’t mean to discourage you 
from reading this book. If, like me, 
you have an insatiable appetite for 
fare of this kind you may enjoy it. 
In any event, it may tempt you to 
read or reread The King’s English, 
from which Mr. Flesch copiously 
quotes and which is the wisest and 
wittiest book on the subject that I 


“have ever seen. If you get that far 


and want to go from the written to 
the spoken language, you might try 
Albert J. Beveridge’s Art of Public 


Speaking, and a short article by 


discourse as having been “clothed . . . with 
sentences as long as the English language 
can supply”, Evarts retorted: ““The only per- 
sons in this country who are opposed to 
long sentences are the criminal classes.” 


4. By H. W. and F. G. Fowler. 
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“Books for Lawyers” 


George Wharton Pepper 
peared a few years ago in the Satur- 


that ap- 


day Evening Post.» 1 could mention 
others; but the odds against Mr. 
Flesch are already unfair; so of them 
more anon. 

WALTER P. ARMSTRONG 


Memphis, Tennessee 


Ars FRATION OF LABOR 
DISPUTES. By Clarence N. Upde- 
graff and Whitley P. McCoy. New 
York, 
Commerce Clearing House, Inc., 


1946. Price $3.75. Pages vit, 291. 


Chicago and Washington: 


Wide divergencies of opinion will 
long continue, among lawyers and 
judges, as to the extent to which 
modern commercial arbitration is a 
desirable or acceptable substitute for 
the processes of a law-governed court, 
in the settlement of business and 
trade disputes. At least in certain 
controversies, 


types of commercial 


advantages are often found which 
make arbitration attractive. This is 
so where the parties feel that the na- 
ture of the controversy or the char- 
acteristics of goods or services which 
are its subject-matter lead to a prefer- 
ence for an arbitrament by men espe- 
cially experienced in that field. It is 
true also where the parties are re- 
luctant that the details of disputes 
under their contracts shall be “‘aired”’ 
publicly through trial in a court of 
law. There are differences of opinion 
and experience as to the extent to 
which, and the circumstances under 
which, an arbitration is more expe- 
ditious and overall less costly than a 
The state of 
extent to 


resort to arbitration. 


court calendars and the 
which modern procedures have been 
made available for commercial cases 
are among the variant factors. Dis- 
cussion of the extent to which a re- 
sort to arbitration may “take busi 
ness away” from lawyers and lessen 
public confidence in and depend- 
ence on the courts would not be 
within the province of this review. 


In their general observations, the 


4 


5. Oratory’s Successor by George Wharton 


Pepper, Saturday Evening Post, January 30, 


1932, Vol. 204, No. 51, page 21. 
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authors of the present work suggest 
a reason, which sometimes is cogent 
or controlling, why arbitration is 
preferred to judicial determinations, 
in some areas and in certain types of 
disputes: 
. .. judges are, in the main, expected 
to apply and to emphasize legal prin- 
ciples, the element of social control 
designated by the Romans as lex. 
Arbitrators are expected to apply not 
only the law, but also ethical con- 
cepts of behavior resting upon custom 
or public opinion... . 

In the field of labor disputes, ar- 
bitration has long had a special 
vogue and usefulness. Great perils 
and severe losses—for labor as well 
as management, for government as 
well as the public—are inflicted by 
strikes and work-stoppages which in- 
terfere with the 
increase of the production of greatly 


maintenance and 
needed goods and services. The Con- 
gress has not yet adopted a long- 
range program for prevention, and 
The President has not permitted pal- 
liatives to become law. With labor’s 
often made for 


demands strategic 


purposes inside or outs.de then 
membership, the leaders of organ 
ized labor feel themselves unable to 
make and sign collective bargaining 
agreements for less than they have 
asserted their intention and ability 
to get. A consequence is what has 
been termed “buck-passing” from 
collective bargaining to arbitration 
From some manner of realization 
that in the nature of things, there 
must be some means of solution short 
of punitive measures which cause 
damage often worse than that of war, 
labor and management have been 
trving the arbitration of their dis- 
putes. Perhaps it is a phase of some 
groping toward “labor courts” —some 
form of competent, impartial, law- 
governed decisions through judicial 
process, in substitution for the indus 
trial strife which the rank and file of 
workers do not really want. 
Professors Clarence N. Updegraff, 
of the Law School of the State Uni- 
versity of Iowa, and Whitley P. Mc- 
Coy, of the University of Alabama 
Law School, have produced a timely 
and practical book as to the law and 


practice in the arbitration of labor 


disputes. They are among the most 


experienced of arbitrators in this 
field; they have heard and decided 
many important cases. The dual ob- 
jective of the volume is stated in 
their Foreword to be: 

(1) An exposition of the law of 
arbitration, as applied particularly to 
labor disputes, with citations to the 
authorities, to serve as a useful refer 
ence work for lawyers; and 

(2) a practical and not-too-tech 
nical guide for the layman who may 
be called upon to conduct an arbitra 
tion without benefit of legal counsel.... 


The 
shared by many, that 


authors express the view, 


‘ 


‘in many in 


stances the most adverse course o 
decision open to the arbitrator in re 
spect to either party will be less 
costly than the effect of a strike o1 
lockout.” 

Unfortunately, their compact and 
informative work does not draw and 
develop the basic distinction _be- 
tween the two types of labor arbitra 
tion, as to which the prevalent ex 
perience and-the impressions of the 
suitability of arbitration (at least on 


the management side) differ widely: 


1. The arbitration of disputes 
which may generically be termed 
“grievances” of employees or the 
Union; i. e., disputes in which it 
is claimed that provisions of the 
Contract or of law have been 

violated or unjust and unduly 

discriminatory acts done con- 
trary to the Contract, to the dis- 
advantage of employees or th« 

Union. In such instances, the in- 

terpretation and application o! 

the provisions of the written 

Contract are the basis and stand- 

ard for determining the contro- 

versy; and it is believed by many 
that 
such disputes and generally 


arbitration is suited for 
works well as a means of ending 


them through a decision by 
which the parties are legally 


bound. 


2. The arbitration of disputes 


which involve a determination 
of such matters as the amounts 
of wage increases, rates of pav, 


(Continued on page 504) 
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International Mihtary Tnbunal 


\ly task is to present to the Tribunal, 
m behalf of all defendants repre- 
sented by American counsel, grounds 
two to six, inclusive, of the supple- 
nental motion filed by American 
counsel. If American counsel seem 
io duplicate in some measure argu- 
made by 


ments already Japanese 


counsel, it is from no care- 
lessness in attending the | 
fribunal’s expressed hope 
that argument would be lim- | 
ited. It is the result, rather, 

of the differing viewpoints | 
and approaches of lawyers 
trained in different legal sys- 
tems, which compels us at 
times to retrace, for purposes 
of different emphasis, ideas 
already addressed to the 
lribunal. 

My first point is that war 
The con- 
cept of war implies the right 
legally to use force. Indeed, 


is not a crime. 


the very existence of the en- 
tire body of international 
law on the subject of war 
implies the legality of war; for 
only those relations which are le- 
gal require the regulatory super- 
vision of a system of procedure and 
principles, and the body of law on 
how wars shall be commenced. noti- 
fied, waged and ended is meaning- 
less if law is per se illegal. This is 
true whether the war be one which, 
considered from a particular point 
of view or even wholly objectively, 
is “just” or “unjust”, “legal” or “‘il- 
legal”. This point is so clear that it 
need not be labored, and I shall con- 
fine myself to citing the words of one 
of the best-known of the 
authorities on 


modern 


international law. 


sented on such a trial. 


Argument for Motwons to Dismiss 


by 


Lauterpacht, in his sixth edition of 


Oppenheim’s International Law, 


puts it thus (page 145): 


In the absence of an international 
legislature it (war) fulfilled the func- 
tion of adap.ing the law to changed 
conditions. Moreover, quite apart 
from thus supplying a crude substi- 


The argument by Major Ben Bruce Blakeney, 
of the American Bar, before the International 
Military Tribunal for the East, now in session 
in Tokio for the trial of the Japanese “wa 
lords” 
lawyer's performance of the traditions of his pro- 
fession to say all that can be said in behalf of his 
client’s cause, to the end that justice may be 
done according to law. Major Blakeney was 
counsel for General Umerzo; his argument was 
in behalf of all defendants represented by Amer- 
ican Counsel. The motions were to dismiss for 
want of jurisdiction. The argument shows the 
far-reaching character 


were over-ruled. 


tute for a deficiency in international 
organization, war was recognized as a 
legally admissible instrument for at- 
tacking and altering existing rights of 
States independently of the objective 
merits of the attempted change. As 
Hyde, writing in 1922, said: “It al- 
ways lies within the power of a State 

. to gain political or other advan- 
tages over another, not merely by the 
employment of force, but also by di- 
rect recourse to war’. International 
Law did not consider as illegal a war 
admittedly waged for such purposes. 
It rejected, to that extent, the distinc- 
tion between just and unjust wars. 


And this conclusion is inevitable 
in the absence of any authority com- 


petent to determine, objectively, the 


, is an outstanding demonstration of the 


of the questions pre 


The motions to dismiss 


Major Ben Bruce Blakeney 


AIR CORPS, INTFE, GHQ, SC 


justness or the unjustness of a par- 
ticular war. 

Never in the history of civiliza- 
tion, then, has the planning and 
waging of war been tried as a crime 
by a court. There is thus no prece- 
dent for the present proceeding. It 
will be said, ““The absence of a prec- 
edent has never been a deter- 
rent to the growth of the 
law’. But, as Dr. Kiyose in 

his argument has _ pointed 

out, the establishing of a 

precedent which results in 

ex post facto definition of a 

crime, in the imposing of 

punishment upon the doing 
of an act not punishable 
when it was performed, has 
| always been abhorrent to 
every civilized system of law. 

Lord Wright, the distin- 
guished British jurist who 
serves as Chairman of the 
War 
warns us against the dictator- 


Crimes Commission, 
ship of what he calls “pseu- 
do-legal or legalistic rules 
having no basis in the common con- 
science of mankind”. But Lord 
Wright has said also that “We are 
proud that we live under the rule 
of law and of the legal machinery 
for enforcing it’; from which we may 
infer that he would be the first to 
deprecate the system of so-called law 
under which the courts of Nazi Ger- 
many passed judgment “according 
to the sound sense of the people”. 
For this rule of law, even at the risk 
of our occasional submission to a 
pseudo-legal rule or a legalism, has 
been universally acknowledged to 
be necessary as the alternative to the 
far worse rule of caprice, autocracy, 
and absolutism. 
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Infernational Military Tribunal 


Can Victors Punish 
the Vanquished? 


Ihe victor nations have the power, 
as I think we can say they have the 
legal right, to impose upon the van- 
quished what terms they wish. The 
chief prosecutor has asked, in a flight 
of oratory which I cannot emulate: 
“Is it impossible for these nations 
authors of 


accuser to punish the 


world-wide calamity?” It is possible. 
International law will agree that 
these twenty-eight men in the dock 
might have been exiled by the vic- 
latter-day 
Saint Helena; they might have been 


torious allies to some 
imprisoned without trial; or they 
might have been shot out of hand. 
The power is there, the right existed. 
But for reasons which commended 
themselves to the governments in- 
volved, the decision was taken not 
to proceed in any of these summary 
fashions, but to administer to them 
“stern justice”. To that extent, there 
was a voluntary, conscious and de- 
liberate derogation from the rights 
in law of the victor nations; to that 
extent they abandoned their absolute 
right of punishment of the con- 
quered nation and its subjects. 

It would be idle to attempt to de 
fend this indictment by the asser- 
tion that what might have been 
done may here be done; for the vic- 
tor nations have chosen to proceed 
otherwise, and this Tribunal is lim 
ited to exercise of the jurisdiction 
granted to it. That jurisdiction is de- 
fined by the requirement of “stern 
justice’; since the decision has been 
taken to act through judicial pro- 
ceedings, we are remitted to the rule 
and principles of law. We return 
again and again to the inescapable 
conclusion that these defendants 
must be charged with crimes or of- 
fenses legally recognized as such or 
must not be put upon their trial; we 
return to the ineluctable conclusion 
that the charges as stated in counts 
one to thirty-six of the indictment, 
Group 1, “Crimes against Peace”, 
do not constitute charges of any of- 
fense known to or defined by law. 

Let us turn to the valiant attempt 
which has been made to convince 


this Tribunal that the uniform 
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stream of modern authority, since 
the Peace of Westphalia, declaring 
war to be a legal exercise of sover- 
eignty, has reversed its course. It is 
said that the authorities from whom 
I have quoted to the Tribunal were 
speaking of a time prior to the cre- 
ation of interna- 


certain treaties, 


tional acts and covenants which 
have had the effect of setting up a 
new current. The Tribunal is told 
that the effect of these various inter- 
national agreements has been to out- 
law war, to render the waging of 
war illegal; in short, to make of war 
a crime. 

We are given the Hague Conven- 
tions, the Covenant of the League of 
Nations, the Geneva Protocol, the 
Pact of Paris, the Resolution of the 
Pan-American Conference, the cum- 
ulative effect of which, we are told, 
is to make war a crime. That war 
is the ultimate crime against human- 
ity, by humanity, in the rhetorical 
sense, was recognized long before the 
expression was so used in the Geneva 
Protocol of 1924. But that there has 
been created a new crime in the legal 
sense—in the sense in which even the 
sternest “justice” will permit of im- 
posing a penalty for it—remains to 
be proved. 

If the Pact of Paris, sav, denounc- 
ing war, has made it criminal, what 
punishment has then been provided 
for the nation offending? We look, 
and we see none. What penalty, in 
fact, has been imposed or attempted 
by the treaty powers when violations 
have occurred of this treaty which is 
alleged to have created law? There 
has been none. 

Quite plainly, as the conduct of 
the nations persuades us, there has 
been heretofore no body of inter- 
national public opinion willing to re- 
gard the waging of war as a crime. 
If we may believe that the veto power 
means what it seems to, we are un- 
able to detect even in the organi- 
zation of the United Nations such 
a public opinion. We have the most 
authoritative possible statement on 
this point. O. Hudson, 
Judge of the Permanent Court of 
International Justice and one of the 
universally respected living author- 


Manley 


ities on international law, has said 
in his International Tribunals: “The 
time is hardly ripe for the extension 
of international law to include judi- 
cial processes for condemning and 
punishing acts either of states or of 
individuals”. The date is 1944. 
Existence of Law 
Precedes Punishment 


How shall 
public opinion among the victorious 


this Tribunal find that 


nations does exist to adjudge that 
waging war of aggression has become 
an international crime, when it dis- 
covers among the nations accuser- 
among the nations represented on 
the Tribunal—one which within the 
period covered by the indictment 
has itself conducted armed aggres 
sion in Asia and in Europe, has been 
adjudicated guilty, and for its guilt 
has been expelled from that very 
League of Nations on the Covenant 
of which the prosecution now places 
such reliance? Shall we say frankly 
that to the victor belong the spoils? 
Or shall the Tribunal, without re- 
spect for person or for nation, but in 
the execution of a justice falling 
evenly on all alike, require the ex- 
istence of a law before it imposes 
the punishment? 


Shall New Law 
Be Made? 


The waging of war has not been con- 
sidered by international law to be a 
crime and, however desirable a con- 
trary state of affairs might be, it is 
not so today. We know, of course— 
as who does not?—the prosecution’s 
boast that they will make new law 
in this case. But the very nature of 
the attempt precludes the possibility 
of its fulfillment. Before a Tribunal 
pledged to administer justice ‘“‘ac- 
cording to law without fear, favor, 
a Tribunal 
which has stated its task to be ‘‘the 
most careful ascertainment of the law 
applicable”, the gentlemen of the 
prosecution may well find themselves 


or affection’, before 


exceedingly embarrassed to urge this 
declaration of an ex post facto crime. 
Certainly, I do not propose to waste 
this Tribunal’s 


time by arguing 
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vhether ex post facto declaration of 
crime accords with law or with jus- 
tice. It is submitted that the prose 
cution’s boast shall not be the Trib- 
unal’s judgment, that the portions of 
the indictment founded on the al- 
leged “crimes against peace” should 
be dismissed by the Tribunal as be- 
vond its jurisdiction to entertain. 


War As an Act 
of Nations 


I pass to my next point, the allied 
point that war is the act of a nation, 
not of individuals. It is hardly neces- 
sary to do more than state the propo- 
sition. The entire body of interna- 
tional law assumes that war is the 
act of and brings into being rela- 
tionships between states. No treaty, 
no convention touching on the sub- 
ject of war refers to individuals; in- 
ternational law by definition is ap- 
plicable among nations, and excludes 
individuals from its operation. 

If war were a crime, it could be so 
(as we have just seen) by virtue only 
of treaties making it so; but treaties 
bind only those bodies politic, the 
nations by whom they are entered 
into, and not men of flesh and blood. 
Of the pacts which are now relied 
upon to define this new crime, none 
declares that the premier, the for- 
eign minister, the chief of the gene 
al staff of the guilty nation shall for- 
feit his liberty or his life. Such a 
declaration might have been made, 
as a political decision, for reasons of 
state; but it exceeds the jurisdiction 
of this Tribunal, charged with dis- 
pensing justice under its announced 
intention of proceeding according to 
law, to create such a new crime. The 
bald proposition is, indeed, that as 
a matter of law individuals may not 
be charged with responsibility for 
war—not at all because of high posi- 
tion which they may hold in a state, 
but because existing law does not 
prohibit it and assess the penalty. 

For this reason, additionally, the 
indictment, insofar as it relates to 
the new crime of waging war, should 
not be tried by the Tribunal. It is 
superfluous to add that all charges 
of conspiring to do what was not it- 
self criminal must likewise fall. 


Killing in War 

Is Not Murder 
\s my next point, I wish to dis- 
cuss quite briefly—because the Trib- 
unal has already heard some argu- 
ment addressed to the matter—the 
proposition that killing in war is not 
murder. That killing in war is not 
murder follows from the fact that 
war is legal. This legalized kilfing— 
justifiable homicide, technically, per- 
haps—however repulsive, however 
abhorrent, has never been thought 
of as imposing criminal responsibil- 
ity. No academician, no writer of 
texts, not Grotius, nor the League 
Covenant, no court administering 
municipal or public law, has ever 
breathed such a suggestion. Nor has 
it been asked whether such killings 
occurred in a “just” or “unjust” war; 
in a “legal” or an “illegal” one; in 
a war of defense or of aggression. 
Men have been convicted, and have 
died, within recent memory, for re 
sponsibility for killing in war in vio- 
lation of the laws and customs which 
have grown up to regulate the con- 
test of war. But the trial and punish- 
ment of these men was no judicial 
novelty; rather, it was in strict con- 
formity to age-old principles of inter- 
national jurisprudence, and in ac- 
cordance with long-recognized and 
frequently-codified rules and princi 
ples of procedure. 

If the killing of Admiral Kidd by 
the bombing of Pearl Harbor is mu 
der, we know the name of the very 
man whose hands loosed the atomic 
bomb on Hiroshima; we know the 
Chief of Staff who controlled the 
Army of which he was a part, we 
know the chief of the responsible 
state. Is murder on their consciences? 


Does every man alive who has killed . 


in war,—whether American, Jap- 
anese, Chinese or Russian—lie down 
at night with a sense of criminal 
guilt? We may well doubt it. We 
may well doubt it—and not because 
the event of armed conflict has de- 
clared their war just, their enemy's 
unjust; but because the act was not 
murder. 

Show us the charge, produce the 
proof, of a killing contrarv to the 
laws and 


custems of war; name 
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the man whose hand dealt the blow; 
produce the responsible superior who 
planned, ordered, permitted or ac 
quiesced in the act; and you have 
brought a criminal to the bar of jus- 
tice. But let us forego this attempt 
also—by the so-called murder counts 
of the indictment—to convert acts 
hitherto legal into crimes, and to at- 
tempt to impose responsibility fon 
them upon men innocent of any spe- 
cific connection therewith. 

My last point is that violations 
of the laws and customs of war are 
punishable thereunder. If I touch 
but briefly upon it, it is from no 
doubt of its validity, but that I hope 
to avoid such involvement with col- 
lateral issues as might cause the great 
basic question to become obscured 


or lost sight of. 


The Question 
of Tribunal 


It is in large measure self-evident 
that for violations of the laws and 
customs of war, which are charged 
in certain counts of the indictment, 
and which do (unlike the so-called 
crimes which have heretofore been 
under discussion) charge specifically- 
defined offenses under existing law 

it is, I say, self-evident that there is 
a forum appointed for the trial of 


That 


Under the laws and customs 


these offenses. forum is not 
here. 
of war offenders are subject to trial 
by military commissions. The mili 
tary commission in question is pat- 
ently one to be designated and ap 
pointed by the belligerent offended 
against. This rule is stated, for ex- 
ample, in the United States Army’s 
Field Manual 27-10, Rules of Land 
Warfare, paragraph 356 of which is as 
follows: “Right of Trial.—No indi- 
vidual should be punished for an 
offense against the laws of war un- 
less pursuant to a sentence imposed 
after trial and conviction by a milli- 
tary court or commission or some 
other tribunal of competent juris- 
diction designated by the __bel- 
ligerent. 

That this Tribunal is not the 
military commission contemplated 


by the laws and customs of war is 


(Continued on page 523) 
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Editorials 


The Committee on the Judiciary 


In behalf of the profession and the public, the American 
Bar Association is venturing into a new field.of activity 
and responsibility. As reported in our July issue (32 
A.B.A.J. 401), the Association has created a new Com- 
mittee on the Judiciary, with affirmative duties as to 
nominations for federal judicial office and with respect 
to the official conduct of federal judges in office. 

In this manner the representative House of 
Delegates took cognizance, on July 3, of the views which 
are being expressed and deeply felt, by many lawyers 
and laymen who are concerned for the high repute of 
the American Courts. There were many indications 
that the profession and the public looked to the Asso- 
ciation for leadership and action. It is no longer suf- 
ficient to talk about the independence and impartiality 
of the judiciary and its aloofness from controversies 
extraneous to submitted cases. Those who believe in 
those standards for the judiciary will have to go to 
work to insist that they be maintained. 

Ihe resolutions voted by the House of Delegates 
entrust to the new Committee a duty and responsibility 
which the Association has not hitherto undertaken. 
Some of the State and larger local Bar Associations have 
come to be effective, along similar lines. Such associa- 
tions are commonly consulted about judicial nomina- 
tions before they are made; they speak out boldly when 
unfit nominations are made. 

\dopting resolutions and creating a committee will 
in themselves avail nothing; a committee whose mem- 
bers command respect for their courage, common sense, 
and disinterested devotion to the cause of justice can 
accomplish much, if they have the active support and 
assistance of the members of the Association in all parts 
of the country. No committee can do the job well unless 
it has that backing, from the profession and from 
public opinion. 

Out of the sense of indignation and concern 
aroused by recent events, several extreme proposals were 
submitted for the action of the House of Delegates. One 
resolution sought a constitutional amendment to ex- 
clude from eligibility for the Supreme Court all who 
were not born in the United States. Judicial service 
such as was rendered by the late Mr. Justice Sutherland 
would thereby have been barred. Another proposal was 
to restrict appointments to men of several years’ ap- 
pellate experience in Federal or State Courts. This 
would prevent qualified appointments from the Bar; 
Chief Justice Fuller ascended the bench of the great 
Court directly from the ranks of the profession; Charles 
Evans Hughes and Louis D. Brandeis were named as 
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\ssociate Justices, although they had no _ previous 
judicial experience. 

Instead of being voted on by the House of Delegates 
as of first impression, these and other proposals will be 
studied by the new Committee. Restrictions such as 
these should not be lightly urged. After all, the quality 
of our judges depends on the standards set by those 
who appoint and those who confirm. The Association 
has put itself in a position to speak plainly and 
promptly about the nominations under consideration 
for judicial office. ‘The task is difficult, but lawyers can 
have no higher duty. 


“Defense A gamst Levathan” 


From what has been written and said by readers of 
the JOURNAL, it is evident that Ben. W. Palmer’s article, 
“Defense Against Leviathan”, in our June issue, made 
a deep impression and led many to wish for leadership 
into action to maintain free institutions against a totali- 
tarianism which our gifted contributor finds to be still 
rampant throughout the world, even in the ways of 
thinking of many in our own country. 

If any of our members did not read and ponder 
that article, we recommend that they turn back to it 
now (32 A.B.A.J. 328). The interest in its discussions 
is extending much Leyond our profession. Its support 
of the concepts of natural law and of human rights 
beyond the power of majorities or dictators is im- 
pressive. 

The article does much to explain what has been 
taking place in other lands and the difficulties which 
beset our foreign and domestic policies. To many it 
points the road to their solution. It should arouse 
members of the profession to be on their guard lest 
they devote their time and thought only to private 
clients or become subordinate to government, sub- 
servient to the powerful state. Either course is recreant 
to a bold, independent profession. 
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Ralph Waldo Emerson in 1837 said that 


This time, like all other times, is a very good one, 
if we but know what to do with it. 


Confused and troubled as men and women are in 
this day, Emerson’s observation may still hold true. 
\fr. Palmer has made earnest suggestions as to what 
iwyers should try to do with this time. 

At least some of our readers caught the fortunate 
incidence that the same issue contained (32 A.B.A.]. 
35) Judge Wilkin’s review of the late Carl Becker's 

“testament”, his classic Freedom and Responsibility in 
the American Way of Life. Fundamentally, Mr. Palmer 
and Professor Becker were talking about the same 
thing, as is Lewis Mumford in Values for Survival, 
reviewed in this issue—the need for an aroused moral 
unity of our: profession and people against the soul- 
destroying inroads of Communism and fascism, by 
whatever names they are called or miscalled. Attorney 
General Clark’s discussion of civil liberties, elsewhere 
in this issue, concludes with an appeal for unity and 
action by the profession along practical lines. 

Members and other readers have asked for addi- 
tional copies of Mr. Palmer's article. ‘There is a re- 
quest for reprints, for general circulation. If the 
JOURNAL receives sufficient requests to enable the sup- 
plying of reprints at a nominal cost, we may undertake 
the project. 


New Sections on Vital Subjects 
Ihe progressive growth of the American Bar Associa- 
tion to enable it to be of assistance to the profession 
and the public in new fields of law is again instanced 
by the formation of a Section of Administrative Law 
and a Section of Labor Relations Law. The House of 
Delegates on July 1-3 completed the actions necessary 
to put these new instrumentalities in a position to go 
ahead with their timely plans for work. 

The Association has long had a Special Committee 
on Administrative Law, which has rendered an ex- 
ceptionally distinguished service to the profession and 
the public, through the years of battle for remedial 
legislation. With the enactment of the Administrative 
Procedure Act, the nature of the Association’s work in 
the field of administrative law will undergo changes. 

As appeared clearly at the organizational meeting 
reported in this issue, there are many matters to be ex- 
plored and studied, and the active participation of 
lawyers of all angles of experience and approach is 
needed. Lawyers from the agencies, lawyers who ap- 
pear before the agencies, teachers of law, and lawyers 
who have a broad public interest in the problems of 
this challenging field, can meet and work together, 
through the new Section, better than through a Com- 
mittee and its adjuncts. 


The proposed legislation and the existing regula- 
tions affecting practice by lawyers and laymen before 
the agencies are among the matters which will first be 
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actively considered. The profession has a vital interest 
in them. 

The new Section of Labor Relations Law comes 
into being for similar reasons. In 1936, the Association 
created a Standing Committee on Labor, Employment 
and Social Security. ‘The development of a modern 
law of labor relations was thus foreseen, but its expan- 
sion and vast importance were not anticipated. If law- 
yers who have and hold to the view of the paramount 
public interest can have the cooperation and assistance 
of the lawyers who customarily represent labor unions 
or employers, such a commingling of experience ought 
to enable agreement on constructive recommendations, 
in a field of law where a reasoned, disinterested ap- 
proach is greatly needed. The new Section should be 
such a forum. 

Both Sections have been created by the House of 
Delegates from a conviction that members of the As- 
sociation will avail themselves of the opportunity to 
gain familiarity with administrative law and _ labor 
relations law and to make some contribution toward 
the solution of their urgent problems. Any member of 
the Association may enroll now in either or both Sec- 
tions, receive the publications, and take part in the 
work under way. Applications for enrollment should be 
sent to Association Headquarters. 


Representation of the Public Interest 
As issue of importance arose and was spiritedly debated 
in the House of Delegates on July 2. Its solution in a 
manner consistent with the traditions of the Association 
and the profession of law confirmed the surefootedness 
and stature of the House as a deliberative body. 

The sponsors of the new Section of Labor Relations 
Law submitted their proposed By-laws for approval, as 
required by Article IX, Section 2, of the Association’s 
Constitution. They sought to attract into Association 
and Section membership the many lawyers who, as 
counsel for labor organizations or for employers, could 
contribute much from their experience toward the solu- 
tion of the vexing problems in that field. 

In order to give assurance of fair representation to 
the opposing views or interests, the submitted By-laws 
provided for co-chairmen, instead of one chairman, for 
the Section, and for equal division of the Council’s 
membership between lawyers who “customarily rep- 
resent” labor unions and those who “customarily 
represent” employers. The two Chairmen were to be 
chosen on the same basis. 

Several members of the House immediately pointed 
out that such an unprecedented structure for the new 
Section would exclude from office in it all lawyers who 
are not specialists on one side or the other, and would 
also exclude the lawyers who are members of or at- 
torneys for the public boards and agencies in the labor 
relations field. It was urged that no precedent be made 
whereby members would be chosen to office in the 
Association, and would act, because of their relation- 
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ship to their clients rather than because ol their devo 
tion to the public interest. 

Strong pleas were made for approval of the By-laws 
as submitted, on the ground that they would enable the 
Section to be a meeting place and conlerence room 
through which the attorneys for the contending inter- 
ests could come to agreement on constructive recom- 
mendations. Opponents of such a representation of 


he Association insisted that the 


clients in any work of t 
representation should be only of the public interest, as 
it is in all other Sections and Committees of the 
\ssociation. 

The House recessed on the afternoon of July 2 
with the debate still in progress. On the following 
morning, the sponsors withdrew the By-law provisions 
to which objection had been so vigorously made. The 
new Section will follow the usual pattern of organiza- 
tion, with one Chairman, and a Section Council chosen 
for the capacity of its members to promote the Associa- 
tion’s purpose to make, if it can, some constructive 
contributions in the field of labor law. 

When the Constitution of the Association was 
revised in 1936, “the interests of the profession and the 
public” were linked as the tests of the authorized “‘ob- 
jects” (Article I). It was directed that the work of the 
Sections “shall be at all times in furtherance of the 
unity of the law as a science and in the interest of the 
profession and the performance of its public obliga- 
(Article IX, Section 1). 


cusation had sometimes been made, at legislative hear- 


tions” Before then, the ac- 
ings and in hostile publications, that spokesmen for 
the Association were actuated by the interests of thei 
clients. Such a charge was rarely, if ever, well-founded, 
but the unrepresentative structure of the Association 
may have left the door open for it. 

During the past ten years, the prestige and in- 
fluence of the Association in its activities in the 
interests of the public have steadily increased. The 
notion that lawyers are “too exclusively client-care- 
takers at the expense of their opportunity and duty as 


leaders of society” has been dispelled. It has come to 


be recognized and accepted that the draftsmen and 
spokesmen of the Association serve no private purposes 
and seek only what the House of Delegates has decided 
to be in the interests of the public. Even for the sake 
of gaining the cooperation of lawyers who are not now 
members of the Association, it would have been a 
backward step to have selected any official representa 
tives of the Association on the basis of their clients. 
Lawyers for labor organizations and lawyers for 
employers, as well as lawyers who represent neither, 
will find that the new Section will best serve its pur 
poses if all of those who take part in it put aside for 
the time being the views and supposed interests of their 
clients and seek to find a common ground based on the 
public’s interest in law-governed labor relationships 
and the just settlement of labor disputes by peaceful 
means. There is a place, and there is work, in the new 
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Section, for lawyers of all angles of experience and 


approach. 


A New by- Word as to Unjairness in I nals 


The trial, conviction and execution of General Draja 
Mikhailovitch in Belgrade carries a significance and 
a warning which American lawyers should be prompt 
and diligent in bringing home to all our people. 
This lesson is that the forms and routines of trial 
are not enough. They can be made the tools of oppres- 
sion, greed, extermination. There must be the sub 
stance and reality of fair trial according to law and fair 
play—an impartial tribunal, and open-minded weighing 
of the evidence, a devotion to justice as free men have 
known it, worked for it, fought for it, died for it, if 
need be, through the years. 

The trial and condemnation of Mikhailovitch ob- 
served outward forms of a judicial proceeding. He was 
tried in public, was represented by a lawyer of his own 
country, was given a copy of the charges against him, 
was confronted with the witnesses, was allowed to an- 
swer them and to testify in his own defense, was found 
guilty after an ostensible consideration of evidence, and 
was allowed an appeal to a non-judicial body which 
promptly denied his plea for justice and life. 

Yet the outcome was pre-determined from the start. 
The Communist government of Marshall Tito, made 
no effort to conceal that Mikhailovitch’s doom was fore- 
ordained. When he was captured, long after the wat 
ended, it was officially announced that he would be 
given “a fair trial,” found guilty, and shot. 

What is thus far known of the “trial”: condemns it 
far more than it condemns him. Dependable reports 
are that he was repeatedly tortured during his deten- 
tion. His counsel was allowed little time for prepara- 
tion and was denied witnesses for whom he asked. Testi- 
mony which was available, from American and British 
fliers whose lives were saved by Mikhailovitch’s men, 
and from allied officers who had worked in liaison with 
him before Britain and America abandoned him by 
yielding to Soviet pressure for the recognition of ‘Tito, 
was barred. The communications of the American gov- 
ernment, in the interests of an adequate presentation 
of the evidence, were spurned by Tito’s subordinates. 

The actual defendants, against whom inflammatory 
evidence was received without any opportunity for re- 
buttal, were the governments and peoples of the United 
States and England. The Communist ideas of law and 
fair decision were also on trial. The broken foredoomed 
old champion of liberty and law in the Balkans was but 
a pawn. The first man to organize and lead resistance 
to the Nazis in that area, the man to whose gallantry 
many Americans and Britains owe their life, was left 
helpless and alone, to face a firing squad because he 
considered Communism as dangerous for his country 
as Nazism. 

(Continued on page 484 ) 
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Review of Recent S; upreme Court Decisions 


Election Law—-The Illinois Congres- 
sional Apportionment Act of 1901— 
The Declaratory Judgment Act — 
Limitations on Judicial Power to De- 
cide Questions of a Political Char- 
acter 


Colgrove et al. v. Green, 90 L. ed. 
\dv. Ops. 1242; 66 Sup. Ct. Rep. 
1198; 14 U. S. Law Week 4459. (No. 
804, argued March 7 and 8, decided 
June 10, 1946). 


Three citizens of Illinois from 
different Congressional districts filed 
a declaratory judgment proceeding 
District 
Northern District of Illinois, com- 


before the Court of the 
posed of three judges, seeking a de- 
claratory judgment that the 1901 
Illinois Congressional Apportion- 
ment Act is void on the ground that 
it is in conflict with various Consti- 
tutional provisions guaranteeing the 
citizen an equal and unrestricted 
right to vote in Congregational elec- 
tions. 

On the authority of Wood v. 
Broom, 287 U. S. 1, the District 
Court dismissed the petition. In its 
opinion, however, the District Court 
declared that the Apportionment Act 
ran counter to the Constitution and 
expressed a wish that there were 
The 


case was taken by direct appeal to 


power to correct that abuse. 


the Supreme Court where the judg- 


ment of the District Court was 
affirmed. 
Mr. Justice 


nounced the judgment of the Court” 


FRANKFURTER “‘an- 
in an opinion in which Mr. Jus- 
tice Reep and Mr. Justice BURTON 
concur. 

He declares that the District Court 


* Assisted by JAMES L. Homire; labor 
case by E. J. Dimock, member of the Board 
of Editors; tax cases by Mark H. Johnson. 


by Edgar Bronson Tolman 


had no power to nullify the Illinois 
Apportionment Act because a judg- 
ment to that effect would be an in- 
terference with the legislative power 
to control Congressional elections. 

It is also declared that no court 
could ‘affirmatively remap the Illi 
nois districts’, and ““At best we could 
only declare the existing electoral 
system invalid”. In that event he says, 
“The last stage may be worse than 
the first’, because it would result in 
leaving Illinois entirely undistricted 
and thus require the next election of 
Congressmen to be “on a state-wide 
ticket.” 

He then affirms the power and 
duty of Congress to provide against 
these evils. 

It should be noted that neither in 
the prevailing opinion nor in the 
concurring or dissenting opinions, is 
the vice of the wilful or negligent 
failure of the Illinois legislature ques- 
tioned or extenuated. As to the con- 
sequences of that wrongful conduct, 
Mr. Justice FRANKFURTER says: “In 
the exercise of its power to judge the 
qualifications of its own members, 
the House may reject a delegation ol 
Representatives-at-large.” 

Mr. Justice RUTLEDGE delivered a 
concurring opinion in which he em- 
phasizes his view that the Court 


should avoid action in matters to do _ 


with the settlement of partisan, po- 
litical controversies. He also takes oc 
casion to point out the danger of de- 
ciding state action collides with the 
Constitution where the case can be 
decided on other grounds. He there- 
fore suggests that here the case could 
be more safely decided by a refusal 
to exercise jurisdiction. 

Mr. Justice BLAcK delivered a dis- 
senting opinion in which M-. Juscice 
Doucias and Mr. Justice MURPHY 


* 


joined. The opinion points out that 
as a consequence of the differential 
in population among the various 
Congressional Districts of Illinois, 
in the more populous Congressional 
includes 


districts, one of which 


Chicago, the vote of each citizen 
is given less than one-ninth of the 
effect of those in some of the “down 
state” Congressional districts. 

It is pointed out that the validity 
of the Illinois Congressional Appor- 
tionment Act has been for many years 
the subject of attack in the courts of 
Illinois, and that all of these attacks 
have failed. Because of the new rem- 
edy thought to be given by the Fed- 
eral Declaratory Judgment Act it was 
contended on the argument that a 
new and effective weapon was there- 
by provided against this long con- 
tinued disobedience of the Consti- 
tutional mandate. That contention, 
however, was not sustained by the 
prevailing opinion but seemed to be 
favorably regarded in the dissenting 
opinion. 

Mr. Justice BLack declares that 
he cannot agree with the position 
taken in the other opinions that to 
exercise the Court’s power in this 
case “is entering the area of ‘politi- 
cal question’ ”. It was admitted that 


there have been times when the 
Court has declined to grant relief in 
cases involving control of political 
activities. But turning to Wood v. 
Broom, on the authority of which the 
District Court, with plainly ex- 
pressed regret, declined to grant re- 
lief in the instant case, the dissent- 
ing opinion distinguishes that case 
from the instant case. Mr. Justice 
BLack emphasizes the point that 
Wood v. Broom “simply held that 
the State Apportionment Act did not 
violate the Congressional Reappor- 
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. since that 


tionment Act of 1929. . 
Act did not require election districts 
of equal population”. In the instant 
case, he says: “Here we have before 
us a state law which abridges the 
Constitutional right of citizens to 
cast votes in such way as to obtain 
the kind of Congressional representa- 
tion the Constitution guarantees to 
them.” 

His opinion closes with a para- 
graph from which we take the fol- 
lowing excerpts: “It is true that dec- 
laration of invalidity of the State 
Act... would result in prohibiting 
the state from electing Congressmen 
under the system of the old Congres- 
sional districts. . . . It is said that it 
would be inconvenient for the state 
to conduct the election in this man- 
ner. But it has an element of virtue 
that the more convenient method 
does not have—namely, it does not 
discriminate against some groups to 
favor others and it is Consti 
tutional”, tL. 

Ihe case was argued by Mr. Ur- 
ban Lavery for Colgrove, et al., and 
by Mr. William C. Wines, Assistant 
Attorney General of Illinois for Gov- 
ernor Green. 


Securities Act of 1933—Construction 
of Section 2(1) defining ‘Security’ 
Securities and Exchange Commis- 
sion Vv. Howey Co., et al., 90 L. ed. 
Ady. Ops. 951; 66 Sup. Ct. Rep. 1100; 
14 U. S. Law Week 4357. (No. 843, 
argued May 2, decided May 27, 1946.) 

In this opinion the Court con- 
strues §2(1) of the Securities Act 
of 1933 as bringing within the scope 
of the provisions of the Act, requir- 
ing registration as securities, land 
sales contracts coupled with service 
contracts whereby the purchaser may 
invest in citrus fruit developments. 
I'wo corporations, under direct com- 
mon control and management, are 
involved. One owns lands in Florida 
suitable for citrus fruit cultivation. 
The other corporation cultivates and 
develops citrus fruit acreage. The 
details of the arrangement are de- 
scribed in the opinion of the Court, 
delivered by Mr. Justice Murpny. 
The salient features are that the in- 
vestor buys a narrow strip of land 
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from the land owning company and 
leases it to the service and develop- 
ment company which agrees to culti- 
vate, harvest and sell the crop. When 
this is done, the company allocates 
to the investor an agreed share of the 
net profits. While the investor is not 
required to make the service con- 
tract, the great majority do so. 

It was conceded that the mails 
and instrumentalities of interstate 
commerce were used by the com- 
panies in selling land and service 
contracts, and that no registration 
or letter of notification has ever 
been filed with the SEC 
the Act of 1933 and the rules and 
regulations issued thereunder. The 


under 


SEC sued to restrain the companies 
from offering and selling unregis- 
tered and non-exempt securities, 
in violation of §5(a) of the Act. 
Both the District Court and the Cir- 
cuit Court of Appeals ruled against 
the SEC. 

On certiorari, judgment was re- 
versed by the Supreme Court. It 
cites the term ‘ 
as used in the Act, and calls atten- 
tion to the fact that this term had 


previously been used and construed 


‘investment contract”, 


in “blue sky” legislation of various 
states and had come to mean a con- 
tract or scheme for “the placing of 
capital or laying out of money in a 
way intended to secure income or 
profit from its employment.” Ac- 
cepting this as the meaning of 
the Act, the Court holds that the 
contracts here involved are within 
its scope. 

Mr. Justice FRANKFURTER deliv- 
cred a dissenting opinion. Hi. 

The case was argued by Mr. 
Roger S. Foster for the SEC and by 
Mr. C. E. Duncan and Mr. George 
C. Bedell for the Howey Companies. 


Kickback Act—Applicability to Misap- 
propriation of Union Initiation Fees 
United States v. Carbone, 90 L. ed. 
Adv. Ops. 679; 66 Sup. Ct. Rep. 734; 
U. S. Law Week 4256. (No. 474, ar- 
gued February 26 and 27, decided 
March 25, 1946.) 

Appellees, union representatives, 
were indicted for conspiring to 
violate § 1 of the “Kickback Act” of 








June 13, 1934 (48 Stat. 948; 40 
U.S.C. § 276 b) making it unlawful 
to prevent anyone employed in con 
struction or repair work of a public 
nature or financed in whole or in 
part by the United States 
receiving the full compensation to 


from 


which he is entitled. It was alleged 
that they collected money as initia- 
tion fees by means of threats of dis- 
missal and neglected to report or to 
turn over to the Union, as required 
by the rules of those organizations, 
the money thus collected. ‘Vhe Dis- 
trict Court for the District of Massa- 
chusetts dismissed the indictments 
(61 F. Supp. 882) and the United 
States appealed directly to the Su- 
preme Court. The Supreme Court 
athrmed the dismissal. 

Mr. Justice Murpuy delivered 
the opinion of the Court. He notes 
that the District Court “interpreted 
the indictment as dealing only with 
ordinary union initiation fees rathe. 
than kickbacks”. 


it must be assumed from the indict- 


He adds that since 


ments as construed below that the 
assessments were lawful when made, 
the fact that the appellees failed to 
account to the unions for them could 
not “operate retroactively to make 
the assessments illegal or give them 
the character of kickbacks’. 

Mr. Justice FRANKFURTER, with 
whom the Curer Justice and Mr. 
Justice BURTON concurred, delivered 
a dissenting opinion to the effect 
that the case should have been re- 
manded to the Circuit Court of Ap- 
peals since it involved the construc- 
tion of an indictment and Congress 
had withheld from the Supreme 
Court the power to construe indict- 
ments. He also stated that the statute 
“should not be interpreted so as to 
protect those described in the indict- 
ments as collecting funds by coercion, 
through their control over jobs, for 
their own personal advantage at the 
expense of the wage earner, the labor 
union and the taxpayer.” D. 

The case was argued by Mr. Fred- 
erick B. Wiener for United States, 
by Mr. Hammond E. Chaffetz for 
Carbone and by Mr. Michael Carchia 
for Di Nunno. 
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Shipping Act—Status of Indepen- 
dent Forwarders Under §21 of Act 


United States v. American Union 
Transport, Inc., et al., 90 L. ed. Adv. 
Ops. 507; 66 Sup. Ct. Rep. 644; 14 
U.S. Law Week 4179. (No. 44, argued 
October 11, 1945, decided February 
25, 1946.) 


The Maritime Commission, by 
order purporting to be authorized 
by §21 of the Shipping Act, directed 
the respondent forwarding firms to 
answer questionnaires regarding 
their business, to determine whether 
the forwarders were engaging in 
practices which were in violation of 
§17 of the Act. The forwarders ob- 
tained from a three-judge District 
Court a permanent injunction 
against the enforcement of the Com- 
mission’s order, on the ground that 
the forwarders are not subject to the 
Act. The forwarders are or are not 
subject to the Act, depending on 
whether they are “other persons sub- 
ject to this Act” as that phrase is 
defined in §1 of the Act. As so 
defined, that phrase means “any 
person not included in the term 
‘common carrier by water’ carrying 
on the business of forwarding or fur- 
nishing wharfage, dock, warehouse, 
or other terminal facilities in con- 
nection with a common carrier by 
(Italics added). 

On appeal the Supreme Court 
reversed the injunction, holding that 


water.” 


the forwarders come within the 
definition above quoted. The func- 
tions performed by the forwarders 
are described in the opinion and are 
not seriously disputed. The legal 
issue turns on whether there must be 
control of the forwarder by the car- 
rier through corporate affiliation or 
continuing contract to come within 
the words “in connection with,” since 
none of them in this case is con- 
trolled by or affiliated with the car- 
rier in any such manner. 

The opinion of the Court, deliv- 
ered by Mr. Justice RUTLEDGE, con- 
cludes that no such control or af- 
filiation is necessary to bring the for- 
warders within the Act. 

Mr. Justice FRANKFURTER deliv- 
ered a dissenting opinion, in which 


Review of 


Mr. Justice BLack and Mr. Justice 
DouGLas concurred. H. 

The case was argued by Mr. 
Walter J. Cummings, Jr., for the 
Government and by Mr. Harold L. 
Allen for the forwarders. 


Emergency Price Control Act — Con- 
current Jurisdiction of State and Fed- 
eral Courts over Proceedings under 
§ 205 — Eviction Suit in State Court 
May Be Enjoined by Federal Court 
Porter v. Lee, et al., 90 L. ed. Adv. 
Ops. 956; 66 Sup. Ct. Rep. 1096; 14 
U.S. Law Week 4358. (Nos. 1116 and 
1117, argued May 13, 1946, decided 
May 27, 1946.) 

An eviction action in a Justice of 
the Peace Court in Kentucky was 
sought to be enjoined in an action 
brought for that purpose in a United 
States District Court in Kentucky. 
Mr. Justice BLAcKk 
opinion of,the Court. 

Upon examination of the perti- 


delivered the 


nent Acts of Congress, he finds that 
concurrent jurisdiction of State and 
Federal courts exists in cases where 
OPA acts, and that the circumstances 
were such that the Federal District 
Court was not deprived of its power* 
to grant equitable relief by injunc- 
tion. 

In Porter v. Dicken, No. 1118, 
decided concurrently with Nos. 1116 
and 1117, the further question is 
raised whether §265 of the Judicial 
Code deprives the federal district 
courts of jurisdiction to enjoin evic- 
tion proceedings, alleged to be in 
violation of OPA Regulations, in the 
state courts. Section 265 provides 
that “The writ of injunction shall 
not be granted by any court cf the 
United States to stay proceedings in 


any court of a State, except in cases 


where such injunction may be au- 
thorized by any law relating to pro 
ceedings in bankruptcy.” The Su 
preme Court brought up the case di- 
rectly without waiting for a decision 
by the Circuit Court of Appeals. It 
concludes that §205 of the Price 
Control Act authorizing the OPA 
\dministrator to seek injunctive re- 
lief in appropriate courts “is an im 
plied legislative amendmert to Sec- 
tion 265, creating an exception to its 





tecenl 





upreme sourl 





e€cistonus 


broad prohibition.” H. 
The case was argued by Mr. Rob- 
ert L. Stern for the OPA and by Mr. 
Howeil W. Vincent for Lee, Lake- 
nan and Dicken in 1116, 1117 and 
1118, and submitted by Mary Jo 
Dicken, et al pro se in No. 1118. 


Taxation — Interpretation of Con- 
gressional Permission to Tax Fed- 
eral Property 

Reconstruction Finance Corporation 
v. County of Beaver, Pa., 90 L. ed. 
Adv. Ops. 919; 66 Sup. Ct. Rep. 992; 
14 U. S. Law Week 4347. (No. 40, ar- 
gued April 30, 1946, decided May 
13, 1946.) 


The Reconstruction Finance Cor- 
poration Act provides that “any real 
property” of the R.F.C. or its subsid- 
iaries may be subject to local taxation 
“to the same ‘extent according to its 
value as other real property is taxed.” 
Under the Pennsylvania statute, the 
county imposed a tax upon certain 
machinery of the Defense Plant Cor- 
poration, an R.F.C. subsidiary, in a 
factory situated within the county. 
The machinery was essential to the 


’ 


operations of the factory as a plant, 
but was not essential to its operations 
as a building. This was concededly 
proper if the Pennsylvania definition 
of “real property” was applicable. 
The United States contended, how- 
ever, that a general and uniform defi- 
nition was intended by the Federal 
statute. 

The tax was sustained in an opin- 
ion by Mr. Justice Black. The opin- 
ion concedes that uniform operation 
is normally implied in a Federal 
statute. Here, however, Congress has 
subjected Federal property to vary- 
ing tax rates and procedures in the 
several local communities, and it is 
to be assumed that it intended to per- 
mit diverse definitions of taxable 
J. 

The case was argued by Mr. Rob- 
ert L. Stern for RFC, by Mr. John 
G. Marshall and Mr. Edward G. Both- 
well for County of Beaver, by Mr. 
John L. Nourse for State of Cali- 
fornia as amicus curiae, and by Mr. 
Sherrill Halbert for the County of 
Stanislaus, California, as amicus cur- 
iae, by special leave of Court. 


proper ty. 
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License Taxes—Invalid if Discrimina- 
tory Against Interstate Commerce 


Nippert v. City of Richmond, 90 L. 
ed. Adv. Ops. 496; 66 Sup. Ct. Rep. 
586; 14 U. S. Law Week 4175. (No. 
72, argued November 8, 1945, decid 
ed February 25, 1946.) 


An ordinance of Richmond, Vir- 
ginia, lays an annual license tax on 
those engaged in the business of 
solicitors of $50 plus one-half of one 
per cent of the gross earnings, re- 
ceipts, fees or commissions for the 
preceding year in excess of $1,000. 
fined for 
orders for garments, in Richmond, 


Nippert was soliciting 
without having obtained the license 
required by the ordinance. It ap 
pears that she solicited orders for a 
concern located in Washington, 
D. C., and worked on a commission 
basis, so that her earnings were 
dependent on the number of orders 
solicited by her. She had engaged in 
her occupation some four days, when 
she was arrested for carrying on hei 
business without a license. The Vir- 
ginia courts sustained the ordinance 
as valid under the commerce clause 
of the Federal Constitution. On ap- 
peal judgment was reversed by the 
Mr. Justice RUutT- 
LEDGE delivered the opinion of the 


Supreme Court. 


Court. 

The opinion observes that a long 
line of decisions in “drummer” 
cases controls the decision here, un- 
less, as urged on behalf of Richmond, 
those rulings can no longer stand 
consistently with the decision in 
McGoldrick v. Berwind-White Co., 
309 U. S. 33. The contention, how- 
Berwind-White deci- 


sion calls for the overruling of the 


ever, that the 


A NEW BY-WORD AS TO UNFAIRNESS IN TRIALS 
(Continued from page 480) 

He will not be forgotten. His fate may serve human 
ity better than he could have done in life. His trial has 
furnished a new analogy, a new by-word, for the friends 
of law and justice everywhere. Just as “quisling’” has 
become a by-word for treason, Lidice the symbol of 
Nazi hate, and Dachau and Buchenwald the reminders 


of systematic 


phrase, “‘like the trial of Mikhailovitch” will be a com 
mon analogy, to denote and denounce a trial which is 
routine in its forms but is lacking in the actuality of 
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Kieview of Recent Supreme Court Decisions — 


Nazi cruelty and extermination, so the 


“drummer” cases is rejected. In this 
connection it is emphasized that 
“the essence of the distinction taken 
in the Berwind-White case was that 
the taxes outlawed in the drummer 
cases in their practical operation 
worked discriminatorily against in- 
terstate commerce to impose upon it 
a burden, either in fact or by the 
very threat of its incidence, which 
they did not place upon competing 
local business and which the New 
York sales tax did not create.” 

Analysis of the tax and its opera- 
tion and effect led to the conclusion 
that it is of the type “discriminatory 
in favor of the local merchant as 
against the out-of-state one.” 

Mr. Justice BLAcK dissented with- 
out written opinion. 

Mr. Justice Douc as delivered a 
dissenting opinion in which Mr. 
MurRPHY This 
opinion urges that the tax should not 


Justice concurred. 
be held discriminatory against Nip- 
pert unless proof of that fact be ad- 
duced, which had not been done 
here, since “the tax on Nippert may 
or may not, in practical operation, 
work to the disadvantage of inter- 
state business.” ee 
by Mr. 
Cornelius H. Doherty for Nippert 
and Mr. Horace H. Edwards for the 
City of Richmond. 


The case was argued 


Interstate Commerce—State’s Power 
to Regulate Foreign Insurance Com- 
panies 

Robertson vy. People of State of Cali 
fornia, 90 L. ed. Adv. Ops. 1040; 66 
Sup. Ct. Rep. 1160; 14 U. S. Law 
Week 4378. (No. 274, argued Janu- 
ary 8 and 9, 1946, decided June 3, 
1946.) 


[his is a companion case to Pru- 
dential Insurance Co. v. Benjamin, 
reviewed in our last issue. The ap 
pellant was convicted in a California 
court for violating regulatory pro 
visions of the state insurance law, 
and he challenges these regulations 
as violating the commerce clause of 
the Constitution. The state statute 
requires insurance agents to be li- 
censed by the state, and prohibits 
the placing of insurance with com- 
panies not on a “legal reserve’ basis. 

The conviction was sustained in 
an opinion by Mr. Justice RUTLEDGE. 
Because the acts were committed be- 
fore the enactment of the McCarran 
Act, the Court refrained from ‘‘ex- 
plicit reliance” upon it. Instead, the 
statute was sustained upon the ground 
that it is a reasonable method of pro- 
tecting “the welfare and security of 
the local community” from fraudu- 
lent and harmful practices, even 
though it restricts interstate com- 
merce.-‘‘For the commerce clause is 
not a guaranty of the right to import 
into a state whatever one may please, 
absent a prohibition by Congress, re- 
gardless of the effects of the importa- 
tion upon the local community. That 
is true whether what is brought in 
consists of diseased cattle or fraudu- 
lent or unsound insurance.” 

Mr. Justice DoucLas, dissenting in 
part, agreed that the general license 
requirements are valid, but stated 
that prior to the McCarran Act a 
state could not exclude an interstate 
business. a, 

The case was argued by Mr. Rob- 
etr W. Weaver and Mr. Earl Blodgett 
for Robertson and by Mr. M. Arthur 
Waite and Mr. T. A. Westphal, Jr. 
for the State of California. 


impartiality, open-mindedness and determination to do 
only even-handed justice. 

All Americans should heed the warning from the 
Belgrade trial and be continually on guard. Regularity 
of procedures is not enough; forms of trial are not 
enough. To go through the forms of trial or hearing in 
order to arrive at a pre-determined result or fulfill a 
predetermined policy or philosophy is a travesty of 
justice wherever it takes place, in a court or before an 
administrative agency. Americans do not wish their lib 
erty, or their property, to be taken away by any pro 
ceeding like the trial of Mikhailovitch. 
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HOUSE OF DELEGATES 


(Continued from page 469) 


RESOLVED FurTHER, That the Amet 
ican Bar Association strongly urges 
that The President and the Congress 
of the United States should take ap- 
propriate action at the earliest prac- 
ticable time to bring about the 
deposit, in behalf of the United 
States with the Secretary-General of 
The United Nations, of a Declaration 
pursuant to Paragraph 2 of Article 36 
of the Statute of the International 
Court of Justice, recognizing as com- 
pulsory ipso facto as to the United 
States and without special agreement, 
in relation to any other State accept- 
ing the same obligation, the jurisdic- 
tion of the Court in all legal disputes 
hereafter arising of an international 
character, concerning the matters enu- 
merated in Article 36; such Declara- 
tion to be valid for a fixed number of 
years and thereafter until the giving 
of a predetermined, reasonable and 
definite notice of its termination. 

Chairman Ransom_ explained 
the desirability that the House 
action should support and favor, as 
explicitly as could be, the principles 
and substantial provisions of the 
measures pending in the Congress, 
on which hearings were about to be 
held. On being put to vote of the 
House, Mr. 


Lyman’s amendment 


was defeated and the Committee’s 
Recommendation No. 3 was adopted 
in the form submitted, the action of 
the House being noted in the record 
as having been unanimous. 


The Statement and Strengthening 

of International Law 
lhe Committee’s fourth resolution 
was next presented by Chairman 
Ransom, as follows: 


RECOMMENDATION 
No. 4 


COMMITTEE 


RESOLVED, That the American Bat 
\ssociation strongly urges that the 
General Assembly of the United Na 
tions should take steps to bring about 
a comprehensive and authoritative 
statement or codification of the prin- 
ciples of international law as rules 
binding upon the conduct of the Na- 
tions; and that the Association, while 
it recognizes that the determination of 
method is within the competence of 
the General Assembly, recommends 
that the appropriate steps be taken 
along the lines advised by the Asso- 
ciation on December 18, 1945.1! 


RESOLVED FURTHER, That the 
American Bar Association declares its 
desire and readiness to be of whatever 
assistance it can to the agency em- 
powered by the General Assembly for 
such a purpose, and authorizes the 
Board of Governors to approve and 
put in force a definitive plan for or- 
ganizing the cooperation of the Ca- 
nadian Bar Association and the Amer- 
ican Bar Association to that end. 


The American Bar 

Association Accredited by 

the United Nations 

The following resolution was adopt- 

ed by the House without oppo- 

sition or debate, as was the Commit- 

tee’s fifth resolution, which was as 
follows: 


COMMITTEE RECOMMENDATION No. 5 


REsotvep, That the appropriate of- 
ficers of the Association are hereby au- 
thorized to bring the foregoing Reso- 
lutions this day adopted to the atten- 
tion of the Government of the United 
States and the American Delegation to 
The United Nations and, through the 
authorized channels, to the attention 
of the appropriate officers, Councils 
and Commissions of the United Na- 
tions. 

This 


Chairman Ransom had explained 


action was taken after 


the system and procedure, estab- 
lished by the United Nations, for ac- 
crediting international and national 
organizations and taking into ac- 
count their views. He stated that the 
American Bar Association is an ac- 
credited national organization. 


Motion as to ‘‘World Federal 

Government” Is Ruled Out 
Teasdale, of St. 
made a motion that “it is the con- 


Kenneth Louis, 


1. The Resolution adopted by the Asso 
ciation on this subject, through its House 
of Delegates, on December 18, 1945, was as 
follows: “REso_vep, That in the opinion 
of the American Bar Association the course 
of events since the San Francisco Confer 
ence has added greatly to the need for a 
comprehensive and authoritative statement 
of the principles of international law as 
rules for the conduct of the Nations, to the 
end that the peaceful adjustment or settle 
ment of international disputes or situations 
which might lead to a breach of the peace 
shall be “in conformity with the principles 
of justice and ‘international law,” which 
is stated to be a principle purpose of the 
United Nations (Charter, Article | Par. 1). 
lo this end, the Association urges hat such 
a statement of international law be pro 





ouse 





o| Delega 


census of the opinion of this body 
that the actions taken today shall be 
without prejudice to the due con- 
sideration of motions now pending 
before the Section of International 
and Comparative Law with refer- 
ence to the subject of a system of 
“world federal government”. The 
resolution of Fyke Farmer, of Ten- 
nessee, on this subject had been re- 
ferred, by the Assembly and the 
House at their December meeting, 
to the Section for report at the next 
Annual Meeting. 


Chairman Ransom of the Com- 
mittee made the point of order that, 
in view of the reference, such a mo- 
tion was not in order. “The facts as 
to the actions voted by the House to- 
day speak for themselves,” he said. 
Chairman Gregory sustained the 
point of order against the motion. 
No appeal from his ruling was taken. 

Howard L. Barkdull, of Ohio, 
Chairman of the Committee on 
Rules and Calendar, announced that 
two resolutions in relation to the 
Supreme Court and the federal ju- 
diciary, offered at the first session of 
the House by A. W. Trice, State Del- 
egate of Oklahoma, and _ Loyd 
Wright, of California, had been re- 
ferred to the Committee on Draft. 
The action taken by the House on a 
resolution creating a Committee on 
the Judiciary, to which the resolu- 
tions of Messrs. Trice and Wright 
were referred by the House, was re- 
ported in detail in our July issue 
(52 A.B.A.]J. 401). 


The second session of the House 


was recessed at 12:50 o'clock. 


ceeded with, by jurists who shall not be 


‘ considered as representing any particular 


Government or Nation, and that such a 
statement shall be undertaken through 
either such an International Conference on 
the Law of Nations as was recommended by 
the Association on April 3-4, 1945, or 
through studies and recommendations un- 
der the auspices of the General Assembly in 
the furthering of its powers and duties as 
to “encouraging the progressive develop- 
ment of international law and its codifica- 
tion” (Charter, Article 13, Par. la) . Should 
such a statement of the principles of inter- 
national law be undertaken under the aus- 
pices of the United Nations, the American 
Bar Association will give to the project its 
active cooperation and assistance, through 
its appropriate agencies. 
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Hlouse of Delegates 


The Tuesday afternoon session made 
headway with the considerable cal- 
endar. Chairman Edgar Turlington, 
of the Section of International and 
Comparative Law, explained its pro- 
posal for the creation of an Inter- 
national Trade Tribunal, to be vir- 
tually a coordinate World Court as 
to trade disputes, between nationals 
This was dis- 
cussed at some length, and then re- 


as well as nations. 


ferred back to the Section for a re- 
port at the Annual Meeting. In re- 
spect to bringing about the designa- 
World 
Court, to sit in Washington, D. C., 


tion of Chambers of the 


when the litigants desire to be heard 
by such a Chamber, a favoring reso- 
lution from the Section was amend- 
ed to a form acceptable to the Sec- 
tion and the Association’s Commit- 
tee, and was adopted by the House. 
from the 


An extensive resolution 
Section, as to the extent and bases of 
compensation to American citizens 
for property confiscated or destroyed 
in war, provoked a spirited debate, 
and led to a motion to table the res- 
olution, on the ground that the sub- 
ject was complicated and delicate 
and that the present meeting of the 
House should keep its emphasis on 
the important actions voted in be- 
half of peace and law. At the sugges- 
tion of the Chairman of the Associa- 
tion’s Committee, the motion to ta- 
ble was withdrawn to permit a ref- 
erence of the resolution to the Sec- 
tion, for reconsideration and report. 
The project of an international bar 
association was explained and favor- 
ably considered. The formal steps to 
authorize the formation of the new 
Section of Administrative Law, with 
“standard” By-laws, were voted. A 
lively and lengthy debate was pre 
cipitated when the proposed By-laws 
for the new Section of Labor Rela- 
tions Law with 


were submitted, 


“non-standard” provisions for “co- 
chairmen” and equal division of the 
Council membership between law 
yers who “customarily represent” on 
ganized labor groups and lawyers 
who “customarily represent manage- 
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THIRD SESSION 


ment’. These were strongly objected 
to as contrary to the Association’s 
policy and Constitution by virtue of 
which the officers and representa- 
tives of the Association can act only 
“in the interests of the profession 
and the public’, and not in their 
capacities for private clients. The de- 
bate was in progress when the ses- 
sion recessed for the day, to see tf the 
divergencies of view could not be 
ironed out. 

The third session of the House 
of Delegates came to order at 2:15 
o'clock Tuesday afternoon, Chair- 
Tappan Gregory 
The first order of business was a con- 


man presiding. 
tinuation of the special order from 
the morning session. 


Report as to an 
International Trade Tribunal 
Chairman Edgar Turlington, of 
the District of Columbia, was recog- 
nized to present the recommenda- 
tions of the Section of International 
and Comparative Law. In regard to 
the Section’s first recommendation, 
Mr. Turlington said: “The central 
idea of this resolution is the creation 
of an International Trade Tribunal 
which will have jurisdiction in legal 
disputes between individuals of di- 
verse nations in matters arising un- 
der treaties or under customary law, 
provided that those matters pertain 
The Sec- 
tion’s resolution was as follows: 
RESOLVED: 


to trade or commerce.” 


1. That the American Bar Asso- 
ciation favors the establishment, by 
agreement among the members of The 
United Nations, of a permanent In 
ternational Trade Tribunal with juris- 
diction in all legal disputes, between 
nationals of different States and be 
tween States on behalf of their na 
tionals, arising from violations of the 
rights of such nationals, with re 
spect to: 


(a) The interpretation of provi- 
sions relating to international trade 
or commerce in any treaty, conven- 
tion, or other agreément between 
States; 


(b) Any question of customary in 
ternational law relating to interna- 


. 


tional trade or commerce; 


(c) The existence of any fact 
which, if established, would con- 
stitute a breach of an obligation re- 
lating to international trade o1 
commerce under customary inter 
national law or the provisions of 
any treaty, convention, or other 
agreement between States. 

(d) The nature or extent of the 
reparation to be made for the 
breach of an obligation relating to 
international trade or commerce 
under .customary international law 
or the provisions of any treaty, con- 
vention, or other agreement be 
tween States. 


2. That the jurisdiction of the said 
Tribunal should be compulsory ex- 
cept insofar as reservations may be 
made by the signatories to the instru 
ment creating the Tribunal. 


3. That the said Tribunal should 
be composed of independent judges 
elected, regardless of their nationality, 
from among lawyers who possess the 
qualifications required in their respec 
tive countries for appointment to high 
judicial office and who have training 
and experience in international com 
mercial law. 

4. That the said Tribunal, at the 
outset, should consist of a Presiding 
Judge and fourteen Associate Judges, 
no two of whom may be nationals of 
the same State. 


5. That the members of the said 
Tribunal should be elected, by an ab- 
solute majority vote of the General 
Assembly and of the Security Council 
of The United Nations, from a list of 
lawyers nominated by the govern 
ments of the respective States, each 
State nominating not more than three 
persons and not more than one per- 
son of its own nationality. 


6. That controversies should be 
heard and determined either by the 
full Tribunal or by divisions thereof, 
sitting either at the seat of the Tri- 
bunal or at such other place as may be 
deemed by the Tribunal to be most 
convenient for the parties and the wit- 
nesses in any controversy. 

7. That each signatory State should 
undertake to utilize in good faith any 
sanctions available under its domestic 
laws to compel its nationals to comply 
with any order entered or judgment 
rendered against them by the Tri 
bunal. 


After some discussion of the desir- 


ability of urging the creation of such 
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. Tribunal, the resolution was re- 

ferred back to the Section for further 

study and report at the Annual 

\feeting in October. The same course 

vas taken as to the Section’s Resolu- 

ion No. 2, which read as follows: 
RESOLVED: 


1. That the Axis nations should 
be required to restore to American 
owners, or make compensation for, all 
property belonging to such owners, se- 
questered, confiscated, or 
taken by the Axis nations, either in 
their own territory or in territory oc- 
cupied by them. The usufruct of any 
property so taken should be turned 
over in full to the American owner. 
If the proceeds of the sale or liquida- 
tion are less than the fair value of the 
property, the American owner should 
be reimbursed by the Axis nation in- 
volved for the difference between the 


otherwise 


proceeds and such fair value. 

2. That American citizens who 
have parted with title to property 
through technically legal procedures, 
but under duress, should have such 
property returned by the Axis nation 
responsible or be compensated by that 
nation for the value of the property 
so transferred. Where the transfer was 
accomplished in a state whose inter- 
nal legislation affords a remedy to the 
(American so injured, he should have 
the option of seeking to redress either 
under the local law or through any 
international machinery which may 
be set up for the handling of such 
claims. 

3. ‘hat American owners are en- 
titled to full compensation for destruc- 
tion, damage, or deterioration of 
property sequestered, confiscated, or 
otherwise appropriated by any Axis 
power either within its own territory 
or elsewhere, when such damage, de 
struction or deterioration is not due 
directly to necessary military action; 
provided, that where title has been 
taken by unlawful means from the 
American owner, destruction by neces- 
sary military action shall not relieve 
the Axis power of liability. 

4. That American owners of mer- 
chant vessels and cargo are entitled to 
full compensation for loss of or dam- 
ages to such vessels or cargo occa- 
sioned by attacks of Axis vessels in 
violation of international law. 

5. That the question whether 
American claimants shall receive com- 
pensation in currency of the nation 
where the property involved was sit- 
uated at the time of the destruction or 
damage or whether the claimant 


should be given an election, limited 
or unlimited, to receive compensation 


in American dollars is essentially an 
economic rather than a legal question 
and should be left for determination 
by the United States Government in 
the light of future developments in 
the international monetary field. 

6. That priority of payment from 
all sums available to the United States 
from the Axis nations should be ac 
corded to private claimants whose 
claims have legally been established as 
against any claims which the United 
States may assert, in its public right, 
against the Axis nations by way of 
reparations. 


Section Resolution as to 
the World Court 


The third recommendation of the 
Section of International and Com- 
parative Law, in regard to the Inter- 
national Court of Justice, was as 
follows: 


RESOLVED: 


1. The American Bar Association 
notes with deep satisfaction that the 
International Court of Justice has re- 
cently been organized at The Hague, 
and is, accordingly, available to under- 
take the administration of interna 
tional justice in such cases as may be 
brought before the Court by member 
nations. 

Note is also taken of the difficult 
international crises which have devel- 
oped since January, 1946, as a result 
of the reference of disputes by the na- 
tions to the Security Council. The Se- 
curity Council, being essentially a po- 
litical body, in which the five perma- 
nent member nations have retained a 
veto power whereby they may act as 
judges in their own causes, is pecul 
iarly unsuited to determine the merits 
of such disputes impartially, accord 
ing to the facts and the law. 

It is, accordingly, recommended 
that The President of the United 
States, through appropriate represen- 
tatives, exercise a bold leadership in 
developing the practice among na- 
tions, whereby disputes will be re- 
ferred for determination to the Inter- 
national Court of Justice upon the 
application of any party to a dispute. 
In order to exercise such leadership, it 
is manifestly essential that the United 
States submit to the obligatory juris- 
diction of the Court. 

2. The American Bar Association 
recommends that a declaration be de- 
posited promptly with the Secretary- 
General of The United Nations by the 
United States Government of its ac- 
ceptance of the compulsory jurisdic- 
tion of the International Court-of Jus- 
tice in types of legal disputes enumer- 


House of Delegates 


ated in Paragraph 2 of Article 36 of 
the Statute of the Court; 


Provided, that such declaration 
should be made on the condition of 
reciprocity in relation to any other 
State accepting the same obligation; 
Provided, that such declaration 
should be valid for a period of five 
years and continue thereafter in full 
effect until six months have elapsed 
after written notice of termination 
is deposited in behalf of the United 
States; 

Provided, further, that the obliga- 
tion should not prejudice the right 
of the.parties to have timely re- 
course to other methods of pacific 
settlement. 


3. The American Bar Association 
recommends that in negotiating trea- 
ties the United States propose the in- 
clusion of clauses providing for all dis- 
putes arising under such treaties to be 
referred to the International Court of 
Justice. 

4. The American Bar Association 
recommends that the United States 
Department of State, pursuant to Ar- 
ticle 22, Paragraph 1, and Article 26 of 
the Statute of the International Court 
of Justice, arrange for Chambers of 
the Court to sit in Washington to 
hear cases in which the United States 
is the respondent. 


Amendment as to Chambers 
of the World Court 
Because of the action voted by the 
House at the morning session on 
that day, in adopting Recommenda- 
tion No. 3 of the Committee Report 
as to Proposals for the Organization 
of the Nations for Peace and Law, 
only subdivision No. 4 of the above 
Section resolutions was urged. Judge 
Frederic M. Miller, of Iowa, Vice 
Chairman of the Section and the As- 
sociation’s Committee, offered an 
amendment of this Paragraph 4. The 
amendment, which was acceptable 
to the Section and the Committee, 
and was adopted by the House, read 
as follows: 

ReEso_vep, The American Bar As- 
sociation recommends that the United 
States Government, pursuant to Arti- 
cle 22, Paragraph I, and Article 26 of 
the Statute of the International Court 
of Justice, attempt to arrange for 
Chambers of the Court to sit in Wash- 
ington to hear cases in which the 
United States is the respondent, where 
hearing and disposition by a Chamber 
1S appropriate. 
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House of Delegates 


International Bar Association 
Is Favored 


Chairman Turlington then moved 
the adoption of the Section’s fourth 
resolution, which read as follows: 


WHEREAS it appears from an in- 
vestigation and study made by a Spe- 
cial Committee of the Section of 
International and Comparative Law 
that there is a keen interest among 
representative groups of the organized 
Bars of the nations of the world for 
cooperative action through the forma- 
tion of an International Bar Asso- 
ciation, 

THEREFORE BE IT RESOLVED, That 
the President of the American Bar As- 
sociation, or the Special Committee of 
the Section of International and Com- 
parative Law on behalf of the Presi- 
dent, be authorized to extend to the 
units of the organized Bar with whom 
the Committee has been in contact 
(and any other such groups subse- 
quently indicating an interest in the 
project) an invitation to send repre- 
sentatives of their respective organiza- 
tions to a meeting to be held in New 
York, New York, on or about Septem- 
ber 17, 1946, for the purpose of con- 
sidering and agreeing upon the terms 
of a constitution for an International 
Bar Association subject to a subse- 
quent reference of such constitution 

to the units of the organized Bar rep- 
resented or expressing an interest in 
the project. 

The resolution was adopted by 
the House. George M. Morris ap- 
pealed later for the active participa- 
tion of members of the American Bai 


\ssociation. 


Announcement as to the 
Association's Journal 
At this point the calendared order of 
business was interrupted, and Chair- 
man Gregory called on Thomas B. 
Gay, of Virginia, for a statement. “In 
behalf of the Board of Editors of the 
JOURNAL,” said Mr. Gay, “I wish to 
make a report with respect to a mat- 
ter about which the Board felt that 
the House should be immediately 
advised. 

“Mr. Edgar B. Tolman, our Edi- 
tor-in-Chief, has resigned because of 
his feeling that he cannot longer per- 
form the onerous duties of the of- 
fice and give adequate attention to 
his professional practice, at his age 
of life. 
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“The therefore ac- 


Board has 
Mr. 
and has elected him Editor-in-Chiel 


cepted Tolman’s resignation, 


Emeritus. He will continue to edit 
for us the opinions of the Supreme 
Court of the United States. 
Editor-in-Chief of the 
JouRNAL for more than twenty-five 


He has 


served as 


years, and has given a quarter of a 
century of his life in devoted and un- 
compensated service to its welfare 
and development. 


The House Pays Tribute 
to Major Tolman 


“If I did not know, Mr. Chairman, 
that I would be out of order in of- 
fering such a resolution, I would 
move an expression of our gratitude 
and appreciation for the great con- 
tribution which he has made in the 
development of the JOURNAL, for the 
high and unique place it now occu- 
pies in the literature of the law and 
as the house organ of this Associa- 
tion. 

“I can only say, therefore, that I 
know I express your sense, when | 
acknowledge our deep and _ lasting 
gratitude to him. It is a great pleas- 
ure to me, and I am sure that it will 
be to all of you, to report that Judge 
William L. Ransom, of New York, 
has been elected Editor-in-Chief of 
the JouURNAL and has consented to 
serve. He is now the senior member 
of the Board of Editors in point of 
service, and brings to this work his 
broad experience as a leader of the 
American Bar and as a member of 
long and active leadership in the 
work of this Association. 

“I know that you will join me in 
feeling that the JOURNAL will con- 
tinue in its leadership of the high 
standards which it has established as 
a leading law journal in America.” 

At the suggestion of John Kirk- 
land Clark, of New York, the mem- 
bers of the House arose in honor to 
Major Tolman. 

Roy E. Willy, of South Dakota, 
was recognized “to raise a matter of 
personal interest”. He presented to 
the House “a distinguished visitor 
from my own home city, Sioux Falls, 
J. Howard Voorhees”. Mr. Voorhees, 
who had served the Association for 


many years as Treasurer until his res 
ignation in 1945, was warmly greet 
brief said: “I 


ed. In response, he 


assure you that I am not here to 
make any remarks. I have appreci 
ated very much the introduction 
which Mr. Willy has made of me as 
an old member of the Association. | 
am very glad to be here, and I hope 
to be able to attend many more 
meetings of this House as an ob 


server.” 


For the Special Committee on 
Ways and Means, Chairman Philip 
J. Wickser, of Buffalo, said that, inas- 
much as no projects requiring special 
financing in excess of the regular in- 
come and resources of the Associa- 
tion had been referred to the Com 
mittee by the House of Delegates 
or the Board of Governors thus fai 
this year, no intensive efforts to ob- 
tain funds had been undertaken. 
Dues from sustaining members, he 
said, will yield about the same total 
as in previous years. 


By-laws for New Section 
Are Approved 


By-laws of the newly created Section 


of Administrative Law were _pre- 
sented to the House, and approved. 
These followed the standard form 
of Section By-laws, with three spe- 
(1) The name—the 
Section of Administrative Law; (2) 


The purpose—to promote the sound 


cial provisos: 


development of Administrative Law; 
(3) The dues—fixed at $3.00. 

On behalf of the Committee on 
Publications, Chairman Carl McFar- 
land had distributed to the House a 
printed “dummy” of a possible for- 
mat for a news periodical (weekly 
or bi-weekly). He did with the warn- 
ing that it was not to be considered 
as the Committee’s final plan, and 
was illustrative of content “except 
in a very crude way.” 

“We greatly regret we have been 
unable to complete this assignment 
in accordance with the resolutions 
of the House last December,” he 
said. “We were to report as to the 
feasibility of such a publication. We 
have attempted to approach our job 
in an objective way, and we simply 
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ire unable to reach a conclusion. We 
are all agreed that we will not submit 
to this House any proposal until we 
re satisfied thoroughly. 


“The ‘dummy’ we got up was for 
sur use to outline a few elementary 
facts about printing and size, etc. 
[The Committee felt that the House 
would like to see it, and it is evidence 
that the Committee was not inactive. 
The sole recommendation of the 
Committee is that it be continued 
and directed to report, if possible, 
at the next meeting of the House. 
I so move.” 

The motion, when seconded and 
put to a vote, was adopted. 

A number of amendments to the 
By-laws of the Junior Bar Conference 
were submitted for House action. 
Most of them had to do with word- 
ing and form rather than change in 
substantive provisions. The Board 
of Governors had recommended that 
the changes be approved, except that 
the Board disapproved of a provision 
to extend the power of the Executive 
Committee of the Conference to 
authorize expenditures or contracts, 
and disapproved also of provisions 
relating to an office of executive sec- 
retary to the Junior Bar Conference, 
to be established on a salaried, full- 
time basis. The House accepted the 
recommendations o1 the Board and 
approved the By-laws with the stated 
exceptions. 


The Need for 
Civilian Lawyers Abroad 


An announcement was made by 
President Smith as to the need for 
civilian lawyers abroad. ‘While we 
were in Germany,” he said, “we had 
occasion to have some contacts with 
different groups of lawyers—military 
lawyers and judge advocates of the 
departments. Following that we were 
asked to assist the government in 
recruiting some civilian lawyers to 
go to Germany to participate in the 
innumerable smaller 
ducted in Germany, and also with 


trials, con- 


respect to the military government 
set-up. 
“ee . , 5 
In the meantime, I have been re- 
quested by the State and the War 


departments that the Association 


assist in obtaining lawyers for such 
purpose. We have of course thought 
that we should assist the Government 
in any way we can, and that was 
done through Headquarters. 

“After one group of lawyers had 
been furnished through our co- 
operation, the word got out that the 
Government had secured all of the 
lawyers it needed for this work in 
Europe. I have just received from 
Mickelwait, 


cate, a letter telling me that they 


Colonel Judge Advo- 
have further need of civilian lawyers, 
by reason of the fact that many of 
the men who have been there for 
some time wish to come home. He 
asked that I call the matter to the 
attention of the Association. There 
is a large number of these lawyers 
who now desire to come home. There 
are different conditions under which 
a civilian lawyer can go. I under- 
stand the rule to be that if he signs 
up for a certain length of time, he 
may take his wife. Those who do not 
desire to sign up for a certain length 
of time can go alone with all the 
freedom that accrues therefrom. So 
you have a choice. 

“I do want to have the Associa- 
tion cooperate with the War Depart- 
ment in every way that it possibly 
can, to assist them in getting the 
proper legal services for our Govern- 
ment in the European theatre. If any 
of you wish to go or know of lawyers 
who would like to have that experi- 
ence, you should contact the War 
Crimes Branch of the Judge Advo- 
cate Division in Washington. They 
will tell you just where to apply, and 
what to do. I think you are given 
suitable leeway in the choice of the 
country to which you will be sent. 
Anyway I have deemed it my duty, 
and I am sure you all approve, that 
the American Bar Association at- 
tempt to assist the Government. I 
was very glad indeed that the Gov- 
ernment thought of us, in asking for 
help in such a situation.” 

Two recommendations were sub- 
mitted by the Section of Corporation, 
Banking and Mercantile Law. Chair- 
man Sidney Teiser, of Oregon, said 
that action would not be asked on 
the first recommendation, which had 


House of Delegates 


requested endorsement of an amend- 
ment of Section 60 (a) of the Bank- 
ruptcy Act, to be drafted by the 
Section. Mr. Teiser explained that 
the Section’s committee was still 


working on the proposed draft, 


which would be submitted to the 
House at the Annual Meeting. 

The second recommendation of 
the Section of Corporation, Banking 
and Mercantile Law was adopted, as 


follows: 


RESOLVED, That the American Bar 
Association favors the adoption of 
H. R. 454, being a bill introduced into 
the House of Representatives of the 
United States, permitting garnish- 
ment, execution or trustee processes 
of wages and salaries of civil officers 
and employees of the United States. 


Also approved was an amend- 
ment of the Section’s By-laws, to pro- 
vide that the last retiring Chairman 
shall be a member of the Section 
Council. 


By-laws of New Section of 
Labor Relations Law 


The resolution from the Committee 
on Labor, Employment and Social 
Security presented By-laws of the 
proposed Section on Labor Rela- 
tions Law for approval by the House, 
and was as follows: 


WHEREAS, a section to study the 
law of labor relations was approved 
and created by appropriate resolution 
passed by the House of Delegates at 
the third session of the House in Cin- 
cinnati, Ohio, last December, and, 


Wuereas, the present Standing 
Committee on Labor, Employment 
and Social Security, in accordance with 
said mandate, has prepared by-laws 
for such section to be known as the 
Section of Labor Relations Law, and 
submitted said by-laws to the Board 
of Governors for approval, or appro- 
priate amendment; and 


WHEREAS, said by-laws have now 
been completed in final form, and 
copies thereof have been submitted to 
the House of Delegates at this mid- 
year meeting, Therefore Be It 

RESOLVED, That the House of Dele- 
gates adopt the by-laws so presented, 
as appropriate by-laws for said Section 
of Labor Relations Law. 

The proposed By-laws _precipi- 
tated a vigorous debate in the House, 
with 


particularly respect to the 
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louse of Delegates 


proposal to divide administration of 
the Section equally between attor- 
neys for labor and for management, 
selected because of their customary 
representation of clients. ‘This was 
shown in proposed Sections | and 2 
of Article III, defining the officers 
and Council of the new Section: 
Section 1. The officers of this Sec 
tion shall be two Co-Chairmen and a 
Secretary. At all times one of the Co 
Chairmen shall be a member who cus 
tomarily represents organized labor 
groups and the other a member who 
customarily represents management. 
Section 2. 
cil, which shall consist of the Co-Chair- 
men and Secretary, all of whom shall 
be members ex-officio, together with 
eight other members to be elected by 
the Section as hereinafter provided. 
Four of such eight members shall be 
from among those in the section mem- 
bership who customarily represent or- 
ganized labor groups and the other 


There shall be a Coun- 


four from among those who custom- 
arily represent management. 


Objections to the 
Representation of 
Clients as Such 
Objection was raised first to the im- 
plication that, in order to take part 
in the administration of the Section, 
a lawyer would have to qualify as 
customarily representing a certain 
type of client, either labor unions or 
employers, and would be chosen to 
Section office because of his clients. 
“I don’t believe that any condi- 
tion such as that exists in this Asso- 
ciation—is a man, in order to hold a 
position in this Association, to be 
required to represent any particular 
type or class of clients?” asked Cody 
Fowler of Florida. “Anyone in any 
of our offices represents the Bar Asso 
ciation as a whole, and personally I 
think that it is a dangerous prec- 
edent to say that a man should be 
elected to any office because of the 
clients he represents.” 

Delger Trowbridge, of Califo 
nia, pointed out that it would be 
difficult in many cases to “be sure 
you have got a simon-pure represen- 
tative of management or a simon- 
pure representative of labor.” 

“To illustrate,” he continued, “I 
happen to be attorney for several in- 
dependent unions in my State, and 
sometimes the independent unions 
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have to take the side of management, 
in jurisdictional disputes and in 
The ClO and AF 


are sharpshooting at the in 


other disputes. 
ot i. 
dependent unions, and sometimes 
the independent unions, in order to 
live, have to throw in with manage- 
ment for a while.” Mitchell Long, 
of Tennessee, who as a member of 
the Board of Governors had voted 
against the By-laws, pointed out that 
he, together with a great majority of 
the other members of the Associa- 
tion, would be disqualified from 
holding office in the Section, because 
he represented neither labor nor 
management. 


Association Can Act Only 

For the Profession and the 
Public, Not for Clients 

That the interests of the public 
would not be considered in an or- 
ganization which is divided only 
between labor unions and manage- 
ment, either or both of whom may 
be at variance with the public good, 
argued George M. Morris, of the 
District of Columbia. He pointed 
out that under the Association’s Con- 
stitution, Sections are permitted to 
adopt by-laws “not inconsistent with 
the Constitution and By-laws of the 
Association,” and that both the pro- 
visions and the spirit of the Associa- 
tion’s Constitution would be violated 
He said 


that they do not meet the require- 


by the proposed By-laws. 


ment that “Each Section shall have 
a chairman’’—one chairman—or con- 
form with the “objects” of the Asso- 
ciation, as set forth in its first Article, 
which stipulates that all activities of 
the Association shall be conducted 
“in the interest of the legal profes- 
sion and of the public throughout 
the United States.” 

“No one who has been a witness 
of the scene in the American picture 
for the last several years can be un- 
aware of the fact that- there is a 
very great public stake in the rela- 
tions between organized labor unions 
and employers’ unions; that it is 
quite possible that organized labor 
unions and employers’ unions may 
find many things upon which they 
can agree, but which may not be to 
the best interests of the public as a 


declared Mr. Morris. 


whole,” 

“For example, we have had in 
dictments in which labor unions and 
employers’ units have been charged 
with a violation of the anti-trust 
laws. In other words, there were 
lawyers who were able to agree for 
their clients, but in violation of the 
interests of the public. 


Unions and Employers 

Can Meet Elsewhere 

“The American Bar Association, as 
a whole, and all of its individual 
members, favor bringing men to 
gether who are interested in the 
cause of labor and interested in the 
cause of management. That is a fine 
proposition. We all favor that. But 
the American Bar Association is 
dedicated to the interests of the pub- 
lic, and it seems to be the idea of 
these gentlemen to bring together 
only the attorneys for labor unions 
and for management. I have no 
criticism of that beyond doing it in 
this Association. If it can be carried 
out successfully, let them go and 


carry it out, but not within an or- 
ganization dedicated primarily to 
interests of the public. 

“The assumption has been that 
this is necessary to bring in lawyers 
who are interested in labor clients. 
That argument overlooks, it would 
seem to me, the many able men 
among our profession who represent 
labor unions. It is possible that those 
men could be induced to join this 
Section and participate in it, and still 
have public representation in it. We 
have a recommendation from that 
Section under which most of us, who 
do not customarily represent either 
labor unions or employment groups 
in labor disputes, could not take part 
as a Chairman or Council member. 

“T think it is obvious that the 
men who are interested in either 
angle of this question can be brought 
into this Section and participate in it, 
on the assurance that the people in 
the Section are intelligent, intellec- 
tual, honest, and tolerant enough to 
consider justly both sides of this 
question and the public interests 
primarily. You gain the confidence 
and you gain cooperation of the per- 
sons with whom you deal, according 











iati 
\Vas 
he 
ive 
pub! 
ict, 
iati 
ress 
xp! 
divi 
clier 
side 
isa 
have 
ina 
ber. 
kno 
\me 
worl 
of t 
men 
peo] 

‘ 
sons 
and 
crels 
ris € 
vO ¢ 
vers 
ing 
prot 
are 
not 
wou 


Thi 


Ove 
sors 
tion 
whi 
acce 
By-l 
luti 
indi 
wer 
Dra 
app 
for 

634 


, 


ers 





in 
ind 
rec 
ust 
ere 
for 
the 


ers 
ere 


ual 
to 
the 
the 
fine 
But 


ub- 
of 
her 
ons 
no 
in 
‘ied 
ind 
or- 
to 


hat 
yers 
nts. 
uld 
nen 
ent 
10se 
this 
still 
We 
hat 
vho 
her 
ups 
part 
er. 
the 
her 
ht 
Pit 
> in 
lec- 
1 to 
this 
‘ests 
‘nce 
per- 


ling 











o your character and performance, 
ccording to your assurance.” 

Over a period of years, Mr. Mor- 
is declared, the American Bar Asso- 
iation has built up a reputation in 
\Vashington, and particularly among 
he members of Congress, for objec- 
ive interest in and devotion to the 
public good. “It is a recognized 
ict,” he said, “that when the Asso- 
‘iation is represented before Con- 
ressional committees, the views 
xpressed are not those of the in- 
lividual lawyer or the interests of his 
clients, but are the carefully con- 
sidered opinion of the Association 
is a whole. After years of effort we 
have achieved the position expressed 
in a statement by a prominent mem- 
ber of Congress, who said: ‘Everyone 
knows that representatives of the 
\merican Bar Association have been 
working in the interest of the people 
of the United States, the Govern- 
ment of the people, and all of the 
people in it.’ 

“That is the judgment of per- 
sons who are in a position to judge 
and who were skeptical in their ex- 
ercise of that judgment,” Mr. Mor- 
ris concluded. “At any time that we 
go on the basis of representing law- 
vers because of their clients, classify- 
ing them because of their clients and 
promoting the causes to which they 
are devoted for their clients, it is 
not for the public as a whole. We 
would be making a great mistake. 
This Section should be able to draft 


Overnight conferences led the spon- 
sors of the new Section of Labor Rela- 
tions Law to withdraw the provisions 
which had been objected to and to 
accept substantially the “standard” 
By-laws, which were approved. Reso- 
lutions which had been offered by 
individual members of the House 
were reported by the Committee on 
Draft and referred by the House to 
appropriate Committees and Sections 
for consideration and report. H. R. 
6345, to amend the Federal Employ- 
ers’ Liability Act to correct existing 


by-laws that would give representa- 
tion to the public interest and the 
interests that we, as lawyers, repre- 
sent from all of the profession.” 


Argument for the 
By-laws 
Replying in defense of the plan pro- 
posed, to divide the chairmanship and 
Council of the Section between rep- 
resentatives of labor unions and rep- 
resentatives of management, Chair- 
man Langsdale asserted that many 
labor lawyers are unwilling to join 
the American Bar Association be- 
cause they feel it has been more 
representative of the viewpoint of 
management than of labor, and 
that after much discussion and con- 
sideration in the Committee and 
with members of the advisory com- 
mittee, the present proposal was 
drafted as the only one that would be 
generally acceptable and would bring 
about a free discussion of labor 
relations. 

“What we are trying to do is to 
get leading lawyers from all over the 
United States into this Section,” said 
Mr. Langsdale, “and to do just what 
the resolution says—get them to sit 
down around the table and see if 
there are some rules that they can 
work out that can solve these prob- 
lems. I have been in this business 
for thirty years, and I think I have 
my first time yet to sit down around 
the table with a lawyer representing 
industry and not be able to work out 


FOURTH SESSION 


abuses, was approved in principle. A 
resolution to create an interim Com- 
mittee on the Judiciary, along lines 
which the House Committee on 
Rules and Calendar had announced 
its intention to propose as an amend- 
ment of the By-laws at the October 
meeting, was reported by the Com- 
mittee on Draft, as well as three reso- 
lutions in relation to the Supreme 
Court of the United States. The 
House was urged to create the new 
Committee on the Judiciary at once, 
to put the Association in a position 
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something with him. . .. We want 
people to feel that they are repre- 
sented by the body that supports 
both the labor and industry lawyer. 
That is what we are trying to do. The 
American Bar Association has the 
greatest strength cf any time, and 
the greatest opportunity of any time 
in its history to do something, and to 
do something big. We can solve this 
problem. We can evolve rules if we 
have labor lawyers and industry law- 
yers sitting down together. We could 
in that way solve most of these strike 
situations before they ever result in 
strikes. .. . We have got a chance 
to do something, and the only way 
we are going to do it is to get those 
lawyers in here. The American Bar 
Association now has an opportunity 
to do something about it. Are we 
going to close our door and say: ‘We 
don’t care for you. We will just go 
on. We won't get together, and we 
won't have any relations stronger 
than we have today’?” 

Mr. Langsdale’s position was sup- 
ported by former President David A. 
Simmons, of Texas, and the opposing 
points of view were discussed at 
length. Finally, upon motion of Syl- 
vester C. Smith, Jr., of New Jersey, 
who declared earnestly that he felt 
the two viewpoints were not very far 
apart and could be reconciled within 
the Committee itself, the matter was 
laid over until the morning. The 
third session of the House thereupon 


recessed. 


to speak and act as to nominations 
for federal judicial office and as to 
conditions which tend to impair 
public confidence in and respect for 
the federal judiciary. This impor- 
tant but far-reaching proposal led to 
an open-minded but animated dis- 
cussion, after which the resolution 
for the Committee was adopted and 
the other resolutions were referred 
to the new Committee, to be ap- 
pointed by President Smith. 

When the fourth and concluding 
session was called to order at 10 
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o'clock Wednesday morning, it be- 
came evident that the intervention 
of Sylvester C. Smith, Jr., of New 
Jersey, and other leaders of the 
House, had worked out a solution of 
the issues as to the By-laws of the 
new Section of Labor Relations Law. 
For the sponsoring committee, Chair- 
man Clif Langsdale withdrew the 
provisions which had been opposed 
and debated Tuesday afternoon. He 
offered the adoption of the standard 
By-laws for Sections, with a variance 
only to the extent that in the ap- 
pointment of a nominating commit- 
tee and of other committees where it 
is so directed by the Council, the 
Chairman and the Vice Chairman 
are to act jointly. 

The first two articles of the By- 
laws, relating to the name and pw 
pose, and the membership, of - the 


new Section, read as tollows: 


ARTICLE 1. NAME AND PURPOSI 


Section 1. This Section shall be 
known as the Section of Labor Rela- 
tions Law of the American Bar Asso- 
ciation. 

Section 2. The purposes of this 
Section shall be to study the law of 
labor relations as a science, and to 
promote the fair and just administra 
tion; to study and report upon pro- 
posed and necessary legislation; to en- 
courage members of the Association 
interested in problems of manage- 
ment and labor throughout the na- 
tion to meet and confer, through this 
section, upon their various problems 
and to endeavor to define rules of 
conduct based upon the rights and 
responsibilities of labor and industry: 
and through such cooperation, to pro- 
mote justice, human welfare and _ in- 
dustrial peace and recognition of the 
supremacy of law. 


ARTICLE II. MEMBERSHIP 


Section 1. Each member of the 
Section shall pay to the American Bar 
\ssociation annual dues of three dol- 
lars ($3.00). Any member of the Asso- 
ciation, upon request to the Secre- 
tary of the Association and upon pay 
ment of dues for the current year, 
shall be enrolled as a member of this 
section. Thereafter said dues shall be 
paid in advance each year beginning 
on the July first next succeeding such 
enrollment. Any member of this sec- 
tion whose annual dues shall be more 
than six months past due shall there 
upon cease to be a member of this 
section. Members so enrolled and 


whose dues are so paid shall consti 
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tute the membership of this section. 
Article IV, Section I, would dif- 
fer from the standard form by read- 
ing: 
At the first session of each annual 
meeting, the Section Chairman with 
the Vice Chairman shall appoint a 
nominating committee of three mem- 
bers of the Section not members of 
the Council... .”, 

and Article VI, Section 2, would read: 
The Council may authorize the Chair- 
man with the Vice Chairman to ap 
point committees from section mem- 
DENS... 

Presented to the House of Dele- 
gates in this form, the By-laws of the 
Section of Labor Relations Law were 
approved. 


Report Is Made on 
Resolutions 


The first resolution reported on by 
Chairman William W. Evans, of 
New Jersey, for the Committee on 
Draft, had been introduced by 
Charles Ruzicka, of Maryland, as 
follows: 


WHEREAS our system of govern 
ment contemplates that our govern 
ment shall be the servant of the citi 
zens of our nation, and 

WHEREAS our theory of our gov- 
ernment emphasizes not only the dig- 
nity of the individual citizen but also 
the presumption that each is a law- 
abiding citizen, and 

WHEREAS in recent years the In- 
ternal Revenue Department has in its 
conduct and attitude toward our citi- 
zens violated the spirit and intent be- 
tween government and citizen, 

Now THEREFORE BE IT RESOLVED 
that the American Bar Association pe- 
tition Congress to investigate the con- 
duct and administration of the In- 
ternal Revenue Department in_ its 
dealings with the citizens of this na- 
tion with the purpose to correct pres- 
ent abuses in the administration of 
this important department of gov- 
ernment. 


On the motion of Chairman 
Evans, the resolution was referred to 
the Section on Taxation, within 
whose province it was deemed to be. 


Exchange of Judges and Teachers 
of Law Between Nations 


John T. Barker, of Missouri, had in- 
troduced the following resolution at 


the first session: 

WHEREAS, suspicion and distrust 
among nations is engendered and fos 
tered by general lack of knowledge of 
the principles and the administration 
of the different legal systems in effect 
and operation throughout the world, 
and 

WHEREAS, suspicion and _ distrust 
can be dispelled by mutual observa- 
tion of, and participation in the work 
of the courts and the teaching of law 
yers upon an international scale, and 


Wuereas, judges and teachers of 
law are peculiarly competent to learn 
and to impart knowledge to the peo- 
ples of their own and other nations, 


Be Ir RESOLVED, in order to pro- 
mote peace, good will, and better un- 
derstanding among peoples of the 
United Nations, that the American 
Bar Association recommend to _ the 
General Assembly of The United Na- 
tions that The United Nations pro- 
vide for an exchange of judges and 
teachers of law among The United 
Nations, and provide for the participa- 
tion of such judges and teachers, as 
may. be so exchanged, in the work of 
the courts and training of lawyers, 
upon an unofficial and advisory basis. 


John T. Barker Urges 
the Rule of Law 
Between Nations 


General Barker addressed the House 
earnestly in support of his proposal. 
‘Nations are ruled and live by law,” 
he said. “Lawyers alone know how 
to administer the law. The world 
can live happily under the law. Why 
not have exchange visits of those 
who can help us to understand the 
different legal systems and how jus- 
tice is administered under the law in 
the different countries? It would help 
international understanding and the 
preservation of peace.” 

Chairman Evans moved that the 
resolution be referred to the Com- 
mittee on the Organization of the 
Nations for Peace and Law. Chair- 
man Turlington of the Section of In 
ternational Law offered an amend 
ment that the Section be included in 
the reference. Chairman Ransom of 
the Committee named in the mo- 
tion, supported the association of 
the Section with the Committee. 
George M. Morris spoke in behalf of 
the potential usefulness of the pro 
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posed international bar association. 


Chairman Gregory put the mo- 
‘ion in its amended form, and it was 
ilopted by the House. 


Resolution as to the Federal 

Employers’ Liability Act 

[he third resolution by John Bul- 

lington, of Texas, led to considera- 

ble debate. As offered, it read as 
follows: 

Wuereas, the Federal Employers’ 
Liability Act provides that suits may 
be brought thereunder in any place 
where the defendant may be found, 
and 

WHEREAS, it appears from a study 
made by Mr. Glenn R. Winters, Secre- 
tary of the American Judicature So- 
ciety, published in the February, 1946, 
issue of the Journal of that Society, 
that such venue provision has resulted 
in widespread solicitation of claims by 
lawyers in cities remote from the resi- 
dence of plaintiff and the point of the 
accident, and 

WHEREAS, such solicitation and the 
filing of suits at points far distant 
from any place having any reasonable 
connection with the matter in contro- 
versy has not only brought the Bar 
into disrepute but has resulted in tak- 
ing litigation away from legitimate 
practitioners and concentrating it in 
the hands of a comparatively few so- 
liciting lawyers, and 

Wuereas, H. R. 6345 has been in 
troduced in the Congress of the Unit- 
ed States for the purpose of amending 
the venue provisions of the Federal 
Employers’ Liability Act in such man- 
ner as to preclude the practices above 
referred to, now, therefore, be it 

REsoLvED that the American Bar 
\ssociation approves the principle of 
H. R. 6345 and recommends to the 
Congress of the United States that it 
be passed and that a copy of this reso- 
lution be furnished to the appropriate 
officers or committees of Congress. 


For the Committee on Draft, 
Chairman Evans moved that it be re- 
ferred to the Committee on Juris- 
prudence and Law Reform. Mr. 
Bullington opposed this and urged 
that the resolution be passed, to 
make known to the Congress the As- 
sociation’s views that a growing 
abuse in personal injury cases should 
be ended. 

David F. Maxwell, of Philadel 
phia, for the Committee on Unau- 
thorized Practice of the Law, de- 
clared that “the seriousness of the 


situation hasn’t been over-empha- 
sized” by Mr. Bullington. He joined 
in urging immediate action by the 
House, as did Robert Freer, of the 
District of Columbia. 

Thomas B. Gay, of Virginia, 
moved as an amendment that the 
Association “‘approve the principle 
of H. R. 6345 and recommend to the 
Congress of the United States that it 
be passed, and that a copy of this 
resolution be furnished to the ap- 
propriate officers and committees of 
the Congress.” Mr. Gay stated that 


his amendment accepted the “where- 
ases’, but changed the wording of 
the directive, to which he added also 
that “the Committee on Jurispru- 
dence and Law Reform appear be- 
fore the appropriate committees of 
the Congress and urge the passage of 
such a bill”. Mr. Bullington accepted 
Mr. Gay’s amended version. 

Sidney Teiser, of Oregon, called 
attention to the ‘‘whereases” of the 
resolution, and questioned their 
appropriateness. Mr. Bullington 
withdrew them. 

\s thus further amended, Mr. 
Gay’s amended form of Mr. Bulling- 
ton’s resolution was adopted by the 
House. 


Resolutions as to 
the Federal Judiciary 


Chairman Evans reported to the 
House two resolutions which had 
been offered at the first session. They 
dealt with matters which had been 
the subject of a great deal of infor- 
mal discussion and grave concern, 
among the members of the House 
from all parts of the country. The 
resolution by Loyd Wright, of Cali- 
fornia, was as follows: 
WHEREAS the recent notoriety 
involving the Supreme Court of the 
United States has been destructive of 
the proper and legitimate functions 
of this branch of our government, and 
WHEREAS it is our conviction that 
subordinating the Supreme Court 
to the political influence of any Presi- 
dent or party is destructive of the in- 
tent and purpose of an independent 


judiciary, and 

WHEREAS it is apparent from the 
present situation that the best in 
terests of all the people of the United 
States will be served by a study of the 
causes of the present unhappy and 





ouse 
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undignified status of the Supreme 
Court, 

Now THEREFORE Be IT RESOLVED 
that the American Bar Association me- 
morialize the Congress to study the sys 
tem of appointing justices to the Su- 
preme Court with the purpose in view 
of providing that at least a majority of 
the Court shall be composed of justices 
elevated from the Circuit Court of 
\ppeals, federal district courts or 
state courts of last resort, and that the 
justices be prohibited from indulging 
in political and other controversial 
activities during their tenure of office, 
and that the justices and the chief jus- 
tice be prohibited from being assigned 
or accepting an assignment other than 
those necessary, proper and consistent 
with the functions of their high office 
as an independent branch of our gov- 
ernment. 

The resolution by State Delegate 
\. W. Trice, of Oklahoma, was as 
follows: 

BE 1T ReEsotvep, That the officers 
of the Association present to the Con- 
egress of the United States the follow- 
ing proposal for an Amendment to 
the Constitution of the United States 
and urge its adoption and submission 
to the states for ratification: 

1. No person shall be eligible 
for appointment to the Supreme 
Court except a natural born citizen 
of the United States and unless he 
shall have been a judge of an appel- 
late court of the United States or a 
judge of the highest appellate court 
of one of the states for at least 
three years next preceding his 
appointment. 

2. No person holding judicial of- 
fice under this Constitution or the 
laws of the United States shall, 
during his tenure of office, be ap- 
pointed to any other civil office or 
be charged with the performance 
of any other duty. 

3. The Congress shall define the 
term “good behavior” and shall pro- 
vide procedure for the removal 
from any judicial office of the 
United States of any person who 
shall cease to possess good behavior 
after such term shall have been de- 
fined which said procedure for re- 
moval shall be in addition to the 
powers of impeachment granted in 
this Constitution. 

\ substitute resolution, prepared 
by the Committee on Draft, was also 
submitted. Its text was reported in 
32 A.B.A.J. 401 and was as follows: 

Wuereas the recent publicity. in 
volving the Supreme Court of the 
United States has made itself evident 
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that the best interests of the United 
States would be served by the study of 
the causes leading to and responsible 
for this condition of affairs, 

Now Therefore Be It Resolved, 
that the American Bar Association 
memorialize the Congress to study the 
system of appointing justices to the 
Supreme Court with the purpose in 
view of providing that at least a ma- 
jority of the Court shall be composed 
of justices elevated from the Circuit 
Court of Appeals, federal district 
courts or state courts of last resort, 
and that the justices be prohibited 
from indulging in political and other 
controversial activities during their 
tenure of office, and that the justices 
and the chief justice be prohibited 
from being assigned or accepting an 
assignment other than those necessary, 
proper and consistent with the func- 
tions of their high office as an inde 
pendent branch of our government. 


William L. of New 
York, was recognized to offer a fourth 


Ransom, 


resolution, which had also been con- 
sidered by the Committee on Draft. 
“My only apology for trespassing on 
your time again,” he said, “is that 
this matter is very close to the heart 
and conscience of every lawyer in this 
House and nearly all lawyers and 
other citizens throughout the coun- 
try. 

“Respect for all our courts,” he 
said, “is the cornerstone of the 
American federal system. Disrespect 
for the courts in a republic endan- 
gers the foundations of its free in- 
stitutions. Criticism of the courts is 
a right and function of the Bar, 
when the tacts call for it. Mere criti- 
cism and the expression of disre- 
spect fall short of what is expected 
of us. I believe that lawyers and the 
public alike have been profoundly 
disturbed and gravely concerned. 

“This House ought to do some- 
thing constructive and remedial, and 
do it now, not at the end of October. 
The profession and the public look 
to us for action now. 

“It would be unwise and inef- 


fectual to adopt resolutions which 
would or might be construed as 
aimed at particular individuals or 
situations. It will be better, I think, 
to take such present action as will 
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enable prompt action in behalf of 
the Association when needed, and 
assure also the remedial study of 
such criticisms and suggestions as 
have been made here this week. 

“There is a gap or inadequacy in 
our structure of Committee organi- 
zation. No Committee or Section has 
been charged with the duty of con- 
sidering and initiating action by the 
Association as to such situations as 
have developed as to some members 
of the federal judiciary. I propose 
that the Association create and ap- 
point now the most distinguished, 
independent and courageous Com- 
mittee it can, to act as to this sub- 
ject. We need to be able to assure 
lawyers and laymen that the Associa- 
tion is on this job now.” 


Resolution to Create a 


Committee on the Judiciary 
The resolution was as follows: 

RESOLVED, That as a means of 
fulfilling the Association’s active in- 
terest in maintaining high standards 
of qualification and conduct on the 
part of judges of the courts of the 
United States, the House of Delegates 
hereby creates a Special Committee 
on the Judiciary, to be constituted 
and serve pending the Association’s 
action at the next Annual Meeting 
upon the amendments to be filed by 
the Committee on Rules and Calendar. 

(1) The Committee is charged 
with the duty of considering and re- 
porting as to the nominations made 
or under consideration for appoint- 
ments to judicial office in any of the 
Courts of the United States, and to 
recommend to the House of Dele- 
gates or the Board of Governors such 
action as it may deem to be advisable 
to promote the appointment and con- 
firmation of competent and qualified 
candidates and to oppose the nomi- 
nation or confirmation of unfit can- 
didates if any such are under consid- 
eration. The committee shall not 
have the power itself to select and 
propose particular nominations for 
any judicial office. 

(2) Whenever any judge of any 
federal court has, in the opinion of the 
committee, become disqualified or 
unfit to continue on the bench, or has 
been guilty of acts or conducts 
amounting to less than “good behav- 
iour” within the meaning of the Con- 
stitution of the United States, the com- 








mittee shall make such recommen. 
dations as it may deem to be advisable, 
including a recommendation that the 
committee submit the matter to the 
Committee on the Judiciary in the 
National House of Representatives 

RESOLVED FuRTHER, that the reso 
lutions pending in the House in re 
lation to the federal judiciary are 
hereby referred to this special com 
mittee for consideration and report at 
the next Annual Meeting. 

James R. Morford, of Delaware, 
wished the overlapping of the juris- 
dictions of committees to be first 
dealt, with, and moved that the reso- 
lution be referred to the Board of 
Governors for report to the House 
in October. 

State Delegate A. W. Trice, of 
Oklahoma, explained his resolution. 
“It is my view and that of a large 
number of lawyers in my State,” he 
said, “that a gap exists in the struc- 
ture of the Constitution of the 
United States, through which forces 
threaten to emerge which may be 
disturbing if not destructive. It is 
the duty primarily of the Bar to 
offer a remedy. That remedy can 
be brought about only by constitu- 
tional amendments”. 


Resolution Creating the 
Committee Is Adopted 


John Kirkland Clark, of New York, 
declared that the lawyers and the 
public are disturbed about what is 
taking place. He supported the pro- 
posal for a Committee on the Judi- 
ciary. 

Loyd Wright, of 
spoke of the need for immediate 
action by the House, in view of the 
“supreme importance” of the matter, 
as expressed in his resolution. 

Mr. Morford’s amendment was 
put to a vote and was defeated. 
Judge Ransom’s motion was then 
adopted. Under its last paragraph, 
the resolutions of Messrs. Wright 
and Trice were referred to that Com- 
mittee for study and report. 

This concluded the business of 
the mid-year meeting of the House 
which was adjourned at 11:30 
o'clock. 


California, 
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Bill as to Salaries and Status of 


Bankruptcy Referees Becomes Law 


On June 28 The President signed 
the Referees’ Salary Bill (H. R. 
1160), thus bringing to an end the 
ce system of compensating Referees 
in Bankruptcy. The salutory mea- 
sure which became Public Law No. 
'64—79th Congress, 2d Session, was 
passed by the House of Representa- 
ives on October 24, without a dis- 
senting vote. On June 15, it passed 
the Senate, with amendments which 
were concurred in by the House on 
June 18. The principal amendments 
made in the Senate were as follows: 


1. The Senior District Judge, in the 
event there is no concurrence of 
a majority of the District Judges 
on a question of an appointment 
of a Referee is given the power to 
make the appointment. The -bill 
as passed by the House originally 


gave this power to the Circuit 
Council. 
2. Sec. 34b of H.R. 4160, dealing 


with “reappointments”, was strick- 
en out. The effect of this amend- 
ment was to leave the reappoint- 
ment of Referees at the end of 
each six-year term solely in the 
hands of the District Judges, with- 
out any obligation to reappoint 
an encumbent referee. 


3. The final determination on a ques- 
tion of the removal of a Referee 
for cause, except where there is no 
concurrence of a majority of the 
District Judges on such question, 
was given to the District Judges 
instead of the Council. Further- 
more, the decision of the District 
Judges is final without a review by 
the Circuit Council. 

4. The lower limit of $3,000 as the 
salary of a full-time Referee was 
removed, and the ceiling on the 
salary of a part-time Referee was 
raised from $2,500 to $5,000. 


A bill which contained the salient 
features of the measure which now is 


law was originally prepared by ‘The 
Attorney General’s Committee on 
Bankruptcy Administration, ap- 
pointed in 1938. The report of that 
Committee released early in 1941, 
made two principal recommenda- 
tions: First, the creation of a Di- 
vision of Bankruptcy in the Adminis- 
trative Office; and secondly, the en- 
actment of the salary bill which 
would abolish the fee system of com- 
pensating Referees, reduce the num- 
ber of Referees, and place them so far 
as possible on a full-time basis. In 
addition, it placed the financing of 
the cost of the bankruptcy system on 
a nation-wide basis, rather than the 
individual Referee’s office. 

In September of 1942, Chief Jus- 
tice Stone, pursuant to the author- 
ization of the Judicial Conference of 
Senior Circuit Judges, appointed a 
Committee on Bankruptcy Adminis- 
tration. Circuit Judge Orie L. 
Phillips of Denver, Colorado, was 
named as chairman. That Com- 
mittee devoted a great deal of time 
to the measure, and it was con- 
sidered and discussed by far many 
other associations and groups and 
organizations interested in _ bank- 
ruptcy administration. A number of 
minor changes were made during the 
long course of the legislation to meet 
the views of various groups. The 
bill as enacted seems likely to com- 
mand general approval. 

Many of the features of the bill 
revolve about the Administrative 


Office, especially those relating to the 
surveys to be made by the Director 
to ascertain the number of Referees 
to be appointed, the territories they 
are to serve, their salaries, and the 
charges to be made against individ- 


ual estates to meet the salaries and 
expenses of the Referees. 

The passage of the new law 
rounds out the Chandler Act of 1938. 
All types of bankruptcy cases, in- 
cluding those under the various re- 
lief chapters, will or may be admin- 
istered before the Referee in Bank- 
ruptcy. He should be in a position 
to devote his full time and attention 
to the efficient and skilled adminis- 
tration of these cases. Above all, he 
should be adequately and regularly 
compensated for his services, inde- 
pendently of the periodic fluctu- 
ations in the types and volume of 
bankruptcy business referred to him. 
The enactment of the new law marks 
a long step in improving bankruptcy 
administration. Many of its provi- 
sions will be of interest to members 
of the Bar generally, because they 
typify the progress made in organ- 
izing the courts for the better ad- 
ministration of justice. 


Summary of the New Law 


I'he term of office of a Referee is ex- 
tended from two to six years. Full- 
time Referees may only be removed 
during their terms of office for cause 
but part-time Referees may also be 
removed if their services are no 
longer needed. The appointment of 
the Referees remains in the hands of 
the District Judges. There is no ob- 
ligation to reappoint at the expir- 
ation of a term. 

A full-time Referee is prohibited 
from holding any office other than 
conciliation commissioner or special 
master under the Bankruptcy Act. 
Fees earned and expense allowances 
in either capacity are to be paid into 
the Referee’s Salary and Expense 
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Funds, to be created in the United 
States Treasury. A part-time Ref- 
erce may also serve as a commissioner 
of deeds, United States commissioner, 
justice of the peace, master in chan- 
cery, notary public, or as either a 
conciliation commissioner or a super- 
vising conciliation commissioner but 
not as both. Fees earned and ex- 
penses allowed to a part-time Referee 
as a conciliation commissioner or as 
a special master under the Act are to 
be paid into the Referees’ Salary 
Fund, but compensation earned in 
other capacities, including United 
States Commissioner’s fees and Su- 
pervising Conciliation Commis- 
sioner’s fees, may be retained by a 
part-time Referee as additional com- 
pensation. These provisions will 
permit a district judge to appoint 
the same person as both a part-time 
Referee and United States Commis- 
sioner, and thus to provide a full- 


time position. 


Director of Administrative Office 
To Make Recommendations 
Ihe Director oi the Administra- 
tive Office is to make the required 
survey within one year. In making 
his recommendations he is to con- 
sider both national and local condi- 
tions, including the amount avail- 
able for salaries, the areas and pop- 
ulations to be served, the transpor- 
tation and communication facili- 
ties, the previous types and amount 
of business under this act in such 
areas and where such business is 
centered, the existing personnel, and 
any other material factors. The Di- 
rector is also to take into considera- 
tion the views of the District Judges, 
Referees, bar associations, trade asso 
ciations and other interested groups 
and individuals. His final recom- 
mendations are to be submitted to 
the District Judges and Circuit Coun- 
cils, who will in turn submit their 
views to the Judicial Conference. 
Thus the Conference, prior to mak- 
ing the final determinations, will have 
the views of all parties concerned. 
Whenever a vacancy arises the 
Clerk of the Court is to notify the 


Director of such vacancy. If the 
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vacancy is permanent, it shall not be 
filled until authorized by the Con- 


ference. The Conference is em- 
powered to change the number and 
territories of Referees. Reductions 
in the number of full-time Referees 
can only be made when permanent 
vacancies occur. However, deaths, 
resignations and the power to assign 
existing Referees from other areas 
will allow ample leeway for contract- 
ing or expanding the system as the 
volume of business may require. 

Full-time Referees are prohibited 
from practicing law in any capacity. 
Active part-time Referees and Ref- 
erees receiving retirement benefits 
may practice law except in proceed- 
ings under the Bankruptcy Act. 

Salaries of full-time and part-time 
Referees are fixed at a maximum of 
510,000 and $5,000 respectively. Full- 
time Referees are guaranteed as a 
ininimum, the amount of salary fixed 
at the time they take office. During 
a term of office, the salary may be 
changed in amounts not less than 
$250, but not oftener than once 
every two years. In no case is a full- 
time Referee to receive less, during 
any six-year term, than the amount 
fixed at the beginning of that term. 
Thus a full-time Referee is assured, 
during his entire tenure of office, 
of a salary not less than that fixed at 
the time of his original appointment, 
nor can he be given less during any 
six-year term than he received at the 
beginning of that term. It is be- 
lieved that these provisions will not 
prove too inflexible, as the Confer- 
ence may expand or consolidate the 
territory and can make a redetermi- 
nation of the salary to be paid when- 
ever the office of a Referee becomes 
permanently vacant. 

The indemnity system of meet- 
ing Referees’ expenses will be dis- 
carded. The present system of meet- 
ing the cost of financing each Ref- 
eree’s office out of the cases referred 
to that office is unsatisfactory. Many 
Referees have been forced to advance 
personal funds to meet official ex- 
penses. Such a system is unsound 
and cannot be justified an any basis. 
On the other hand, a majority of the 
Referees have balances in their in- 


demnity accounts, so that on a na 
tional basis the system is solvent and 
can be operated without hardship on 
any Referee. 


New Law Provides for 
Simplified System of Charges 


The new law provides for a sim- 
plified system of charges to meet 
salaries and expenses. Two principal 
levies are to be made: (1) Affixed fil- 
ing fee; and (2) An additional fixed 
charge in asset, arrangement and 
wage earner cases. I'wo funds are to 
be established in the United States 
Treasury: (1) The Referees’ Salary 
Fund, from which their salaries will 
be paid, and (2) The Referees’ Ex- 
pense Fund, to be utilized for the 
payment of their expenses. If neces- 
sary, the amount of the charges may 
be changed, annually, by the Direct- 
or with the approval of the Confer- 
ence. Also charges for special serv- 
ices performed by the Referees, such 
as certifying records, are to be fixed 
by the Director. Any deficit occur- 
ring in any year is to be under- 
written temporarily by the Treasury 
and reimbursed from funds col- 
lected in succeeding years. Col- 
lections for both funds will be made 
at the same time and they will be 
uniform throughout the country. 
The entire system will be financed 
on a national rather than an in- 
dividual office basis. 

Annual appropriations are made 
from the two funds for the mainte- 
nance of the bankruptcy courts and 
are to be administered by the Direc- 
tor of the Administrative Office in 
the same manner as funds now ap- 
propriated for other Federal Courts. 

An initial filing fee of $45.00 for 
petitions is provided, to be divided 
as follows: $17.00 for the Referees’ 
Salary Fund, $15.00 for the Expense 
Fund, $8.00 for the Clerk’s Filing 
Fee, and $5.00 for the Trustee. 


“Pauper” cases as such are discon- 
tinued. In lieu thereof a provision is 
made for the authorization of in- 
stallment payments of filing fees in 
meritorious cases, under a procedure 
to be prescribed by the General 
Orders of the Supreme Court. 
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When the new system is in- 
\ugurated, the District Judge is 
.uthorized to allocate a portion of 
ihe funds on hand in pending cases 
» the Referees for services rendered 
ind expenses incurred under the old 
system. The balance of these moneys 
will be available for transfer to the 
Keferees’ Salary and Expense Funds. 
| hese funds will be immediately en- 
hanced by the filing fees in new 
ases. Some initial financing by the 
l'reasury may be necessary, but such 
noneys should be returned shortly 
{rom current funds. 

The Act extends to Referees and 
their employees the benefits granted 
io officers and employees in the 
judicial branch of the Government 
inder the Civil Service Retirement 
\ct of 1930 as amended. ‘The 
Referees and their employees will 
ihus be placed on the same retire- 
ment basis as United States at- 
torneys, clerks of court, marshals 
and their employees. An annual 
deduction of five per cent will be 
made from gross salaries. Referees 
and their employees will receive the 
same retirement benefits as others in 
the judicial branch of the Govern- 
ment, 

When called upon by a District 


OPINIONS AMONG 
OTHER THINGS 


(Continued from page 445) 


the Yale Law Review, the late Mr. 
Justice Cardozo, who was then a 
Judge of the New York Court of 
Appeals, said: 


I have touched lightly, almost not 
at all, upon something more im- 
portant than mere felicities of turn 
and phrase. Above and beyond all 
these are what we may term the archi- 
tectonics (down here in Tennessee 
we would say, “build up” or struct- 
ure) of opinions. The groupings of 
fact and argument and illustration, so 
as to produce a cumulative and mass 
effect; these, after all, are the things 
that count above all others. I should 


Judge, a retired Referee may per- 
form such service as he is able and 
willing to undertake. By so doing, 
a retired Referee is not returned to 
a salary status. In the event a Referee 
is absent or disqualified, the judge 
may act or he may refer the case to 
another Referee in the district, o1 
the Council may designate a Referee 
from the circuit, or the Conference 
may designate any other Referee to 
act. Thus a wide latitude for the 
utilization of the Referee personnel 
is afforded, similar to the practice of 
assigning federal judges from one 
area to another where their services 
are needed. 

All office and other expenditures 
are placed under the jurisdiction of 
the Director. This is merely a logi- 
cal extension of the jurisdiction 
now exercised over other. judicial 
personnel. In fixing the salaries of 
Referees’ clerks and other assistants, 
the Director is to take into considera- 
tion the classifications of similar 
work in the offices of clerks of Court 
so that they will be as nearly uni- 
form as possible. 

Provision is made for travel, 
lodging and subsistence expenses of 
the Referees and their assistants. 
Referees and special masters under 





despair, however, of any successful 
analysis of problems at once so large 
and so difficult within the limits of 
this paper. One needs a larger easel 
if one is to follow such a map. Often 
clarity is gained by a brief and almost 
sententious statement at the outset of 
the problem to be attacked. Then 
may come a fuller statement of the 
facts, rigidly pared down, however, in 
almost every case, to those that are 
truly essential as opposed to those that 
are decorative and adventitious. If 
these are presented with due propor- 
tion and selection, our conclusion 
ought to follow so naturally and in- 
evitably as almost to prove itself. 
Whether it succeeds in doing this or 
not, is something about which the 
readers of the opinion are not always 
in accord. To gain a proper breadth 
of view one should consult counsel for 
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the Act are granted the franking 
privilege for their official cor- 
respondence, including notices. 

The bill also amends Section 
117 of Chapter 1 (Corporate Re- 
organizations) of the Bankruptcy 
Act, so as to provide that only under 
special circumstances shall refer- 
ences be made to a special master 
who is not a Referee in Bankruptcy. 
Since the enactment of the Chandler 
Act in 1938, the Referee in Bank- 
ruptcy is in almost every instance 
the court of bankruptcy. He has be- 
come trained and experienced in 
the handling of arrangements, ex- 
tensions and reorganizations. Refer- 
ences in all types of bankruptcy cases 
should logically be made to him 
under ordinary circumstances. He is 
qualified to handle cases of this 
character. The income from fees 
earned and expenses allowed as 
special master under the Act will 
thus be made available as a further 
source of income for the Referees’ 
Funds. <A 
similar provision is now contained 
in H.R. 6682, which makes Chapter 
IX (Municipal Readjustments) a 
permanent part of the Bankruptcy 
Act. ‘That measure was signed by 
The President on July 1. 


Salary and Expense 


the vanquished as well as counsel for 
the victor. “Law and Literature”, 
Yale Law Review, July, 1925. 

If I have given to anyone the idea 
that I now aim to lard my forthcom- 
ing opinions with quotations from 
the poets or Latin maxims, let me 
hasten to dispel your apprehensions. 
You can count on it that I am of the 
company who feel that the number of 
published opinions is too great and 
that many of those published are far 
too long. If the Tennessee Bar As- 
sociation will provide the machinery, 
I will even engage to do something 
about it besides talk. Indeed, re- 
move from me the dire threat of the 
petition to rehear, and I will do my 
part without further assistance. 
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1. The New International 
Court of Justice 

Phe AMERICAN BARASSOCIATION 
JouRNAL ably accomplished the task 
which it assumed of ascertaining and 
making known the delicate and com- 
plicated processes whereby the Inter- 
national Court of Justice has been 
created to take the place of the Per- 
Court of 
Justice. Many pages of the JOURNAL 


manent International 
have been devoted to this purpose 
and to the kindred one of reporting 
the steady progress from the early 
stage of the Dumbarton Oaks Pro- 
posals to the intermediate collabora- 
tion of a Committee of Jurists at 
Washington, and finally to the 
skilled drafting at San Francisco of 
the United Nations Charter and the 
annexed Statute of the International 
Court of Justice. 

The initial meeting in London 
of the United Nations Organization 
and the election of members of the 
new International Court of Justice 
are causes of profound satisfaction 
to all thinking Americans. Yet heart- 
felt commendation of the rapid com- 
pletion of the steps incident to the 
opening of the doors of this court of 
justice have not made us oblivious 
of the desirability of the further ex- 
tension of the jurisdiction of the 
court and the creation of supplemen- 
tary machinery for subordinate or 
regional world courts, even though 
this obviously will involve formal 
amendment to the Statute of the 
International Court of Justice. 

The extension of jurisdiction 
may be accomplished by resolution of 
the Senate of the United States de- 
claring our acceptance of the so- 
called “optional clause”. The organ- 
ized Bar of this country may with 
propriety urge that the Senate 
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United Nations Courts of Justice 


should without undue delay make 
the necessary declaration that the 
United States duly recognizes “‘as 
compulsory ipso facto and without 
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special agreement”, the jurisdiction 
of the Court in all legal disputes con- 
cerning the various classes described 





Author’s Note: This article was prepared 
in October, 1945. After its acceptance the 
Editor, in mid-January, 1946, thoughtfully 
gave the author the opportunity of making 
revisions in the light of the meeting in 
London of the United Nations Organiza- 
tion. This privilege has been gratefully 
exercised. The only changes made however, 
are in the opening three paragraphs. It 
may be added that views here developed 
had their inception in the preparation, a 
few years ago, of an unsuccesstul essay for 
the Ross Prize. 


1. The American Bar Association at its 
68th Annual Meeting at Cincinnati 
adopted the following resolution: 
ResoLvep, That the American Bar Associa- 
tion strongly urges that The President and 
the Senate of the United States should take 
appropriate action at the earliest practi- 
cable time to bring about the deposit, in 
behalf of the United States with the See- 
retary-General of the United Nations, 
whenever that official shall have been in- 
stalled in office, of a Declaration pursuant 
to Paragraph 2 of Article 36 of the Statute 


By Albert Smith Faught 
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in Article 36 of the Statute (Text of 
Statute in 31 A.B.A.J. 403, August, 
1945) .1 

But there are other milestones 
lying in the rough in the quarry of 
public opinion. Should we stay on 
hand, satisfied with the progress al- 
ready achieved or in prospect, or, 
should the American Bar Association 
persevere and seek to fashion one or 
more additional markers for the 
route along which the United Na- 
tions may be willing to travel in 
seeking to give form and substance 
to the noble ideas embodied in the 
Preamble to the Charter? (31 A.B. 
A.J. 389): 
“We .. . reaffirm faith in funda- 
(and) 
“We (are) determined .. . to estab- 

lish conditions 


mental human rights;” 
under which 


justice .. . can be maintained.” 


The Statute is silent as to any 
procedure whereby the rights of in- 
dividuals as distinguished from the 
rights of Nations, may be judicially 
protected in any court forming part 
of international systems of justice 





of the International Court of Justice, 
recognizing as compulsory ipso facto as to 
the United States and without special 
agreement, in relation to any other state 
accepting the same obligation, the jurisdic- 
tion of the Court in all legal disputes 
hereafter arising of an_ international 
character, concerning the matters enumer- 
ated in Article 36; such Declaration to be 
valid for a period of five years and there- 
after for a period of six months after like 
deposit of a notice of termination thereof; 
the obligation of such Declaration to be 
without prejudice to the right of the 
parties to have timely recourse to other 
methods for the peaceful settlement of 
disputes. 


RESOLVED FURTHER, That the American Bar 
Association recommends that in _ nego- 
tiating treaties, conventions and interna- 
tional agreements, the United States should 
propose and urge the inclusion of clauses 
providing that all legal disputes arising 
thereunder between the parties shall be 
referred to the International Court of 
Justice. 
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subordinate to the International 
Court of Justice. 

True it is that the Statute refers 
to the Permanent Court of Arbitra- 
tion, created by the international 
Convention in 1899 and continued by 
the second Convention in 1907; but 
the Permanent Court of Arbitration 
is a misnomer, for it is not a court, 
but rather a panel of persons chosen 
by the executive department of each 
Nation adhering to the Hague Con- 
ventions. An editorial by Edgar Tur- 
lington in the American Journal of 
International Law, (Vol. 37, page 
651) (1943), informs us that this 
panel consists of 150 individuals 
“who are willing to serve as members 
of tribunals established under spe- 
cial agreements pursuant to the gen- 
eral provisions of the Conventions 
of 1899 and 1907 for the Pacific Set- 
tlement of International Disputes. 
The Hague panel has been drawn 
upon in the constitution of arbitrial 
tribunals on only five occasions since 
the establishment of the Permanent 
Court of International Justice. The 
principal function of its members 
has been for many years the nomina- 
tion of candidates for membership 
in the Permanent Court of Interna- 
tional Justice.” 

There is no visible prospect for 
any increased use of the national 
groups designated in Article 23 of 
the Convention of 1899 except in 
their secondary role as “nominators” 
of candidates for election to the In- 
ternational Court of Justice.? 

We are tempted to believe that 
some modern instrument may be 
quarried from experience and found 
to be effective for selecting national 
groups of “nominators”. Another im- 
portant milestone would be reached, 
whenever changes in the Statute 
could be made, whereby members of 
the Permanent Court of Arbitration 
could be replaced by Commission- 
ers appointed by the highest Court 
of justice of each of the United Na- 
tions. Such Commissioners would 
have the primary duty of finding 
and suggesting qualified candidates 
for the consideration of the General 
Assembly and of the Security Coun- 
cil, when these bodies elect the 


judges of the International Court of 
Justice. 


ll. Proposed Amendments 


The purpose of the present article is 
to suggest three or four amendments 
to the Statute of the International 
Court. 

First. That, in lieu of the na- 
tional groups of which mention has 
been made, legislation should au- 
thorize the appointment by the Su- 
preme Court of the United States of 
Commissioners who should be em- 
powered, when vacancies occur upon 
the bench of the International Court 
of Justice, to select and present to 
the assembly and Security Council 
qualified persons, for possible selec- 
tion as a member or members of 
that tribunal. This proposal involves 
a modification of Article 4 of the 
Statute which now reads: 

The members of the Court shall be 
elected by the General Assembly and 
by the Security Council from a list of 
persons nominated by the national 
groups in the Permanent Court of Ar- 
bitration, in accordance with the fol- 
lowing provisions. 

If this suggestion should be ac- 
cepted, great care should be given 
to the periodic appointment of the 
Commissioners as nominators. 

Second. That the Statute of the 
International Court should be modi- 
fied also as to authorize and empower 
the Court, from time to time, to es- 
tablish “Regional World Courts”, 
upon petition by “national groups” 
(or, preferably by the Commission- 
ers already described) representing 
three or more countries in any region 
(for example, Scandinavia, Latin 
America, or the Danube region). 

The jurisdiction of such Regional 
World Court should depend upon 
consent of the parties. The Interna- 
tional Court of Justice should be au- 
thorized and empowered to deter- 
mine the boundaries of such region, 
and to designate the Nations which, 
upon consent of their national groups 
(or Commissioners) should be in- 
cluded therein, and to name the 
judges of such Regional Court from 
among persons nominated by the 
national groups (or Commissioners) 
designating one person thus nomi- 


United Nations Courts of Justice 


nated for each Nation included in 
such region. The International Court 
should designate and appoint as the 
President Judge of such Regional 
Court one of the judges of the Inter- 
national Court of Justice. 

Third. That the Statute of the 
International Court should be modi- 
fied so as to authorize and empower 
the Court, from time to time, to ap- 
point Commissioners for the codifi- 
cation of international law or any 
designated part or aspect of inter- 
national law. 

Finally, if the system here sug- 
gested of national groups of commis- 
sioners appointed by the highest ju- 
dicial courts of each Nation, is found 
to function with reasonable effective- 
ness, then further modifications of 
the Charter of the United Nations 
and of the Statute may be attempted, 
some years hence, in revising the pro- 
cedure for electing judges of the In- 
ternational Court of Justice. One 
possibility would be to use, after the 
completion of a world census about 
1950, the literate population of each 
nation, dominion, or self-governing 
dependency, and to allocate on this 
basis from one to six electoral votes 
in the election of judges, and to pro- 
vide that, when five judges or more 
of the International Court are to be 
elected at one time, a designated 
number of votes would be sufficient 
for election by the General Assembly, 
instead of a majority of that body. 

For example, if the number of 
electoral votes should be 159 (as in 
the theoretical analysis envisaged in 
an Appendix to this article) thirty- 
two electoral votes might be deemed 
sufficient for election of a judge by 
the General Assembly, when five va- 
cancies are being filled at the same 
time. It would not be necessary to 
modify the concurrent requirement 
of election by a majority of the mem- 
bers of the Security Council. 





2. Article 23 reads, “Within the three 
months following the ratification of the 
present Act, each signatory Power shall se- 
lect four persons at the most, of known 
competency on questions of international 
law, of the highest moral reputation, and 
disposed to accept the duties of arbitrators. 
The persons thus selected shall be inscribed 
as members of the Court.” 
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We will briefly consider each of 
these suggestions. 


lll. Commissioners in Lieu 
of ‘National Groups”’ 


The Statute of the International 
Court in Article 1 provides (31 A.B. 
\.J. 400) that ‘““The members of the 
Court shall be elected by the Gen- 
eral Assembly and by the Security 
Council from a list of persons nomi- 
nated by the national groups in the 
Court of 


Permanent Arbitration. 


The “Permanent Court of Arbi- 
tration” was the result of a creative 
act of the Peace Conference of 1899 
which terminated in a Convention, 
which in Article 2 provides: 

the Signatory Powers under- 
take to organize a Permanent Court 
of Arbitration, accessible at all times 
and operating, unless otherwise stipu- 
lated by the parties, in accordance 
with the rules of procedure inserted 
in the present convention. (Page 235 
of the volume by the Carnegie En- 
dowment for International Peace, en- 
titled The Proceedings of The Hague 
Peace Conferences — Conference of 
1899.) 

Article 23 of the Convention, as 
already observed, regulated the num- 
ber of members from each signatory 
Power, and no change has since been 
made in the restriction that the mem- 
bership 
should be limited to four persons “at 
the most”. Recent experience indi- 


in each national group 


cates that six Commissioners would 
be a more desirable number. 
Further comment seems unneces- 
sary. The Statute of the Interna- 
tional Court of Justice should be 
amended so as to replace the national 
groups of arbitrators of the abortive 
Permanent Court of Arbitration by 
Commissioners designated and named 
by the highest judicial court of each 
nation adhering to the charter of the 
United Nations and of the annexed 
Statute. Such Commissioners, in this 
country appointed by the Supreme 
Court of the United States, should 
be authorized and empowered to 
nominate candidates for election by 
the General Assembly and the Se- 
curity Council as Judges of the In- 
ternational Court of Justice. 
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IV. Regional Courts of 
The United Nations 


The decision was unquestionably 
sound which was reached at the San 
Francisco Conference to make a new 
start in creating an International 
Court of Justice and to bring to a 
close the career of its predecessor, 
the Permanent Court of Interna- 
tional Justice. An appraisement, not 
of the quality, but of the extent of 
its judicial labors, was made by 
James Oliver Murdock, Chairman 
of the Coordinating Committee on 
Post-War Judicial Organization of 
the American Bar Association Sec- 
tion of International and Compara- 
tive Law, in a Note published in the 
American Journal of International 
Law, Vol. 28, pages 706, 707) (1944), 
from which we quote: 

Prior to 1939 competent and acces- 
sible international Courts were con- 
spicuous by their absence. The only 
permanent Court, the World Court, 
handed down in the eighteen years 
during which it functioned, only 32 
judgments and 26 advisory opinions, 
or less than one-tenth of one per cent. 
of the 50,000 cases decided by tempo- 
rary international tribunals. 


The Section on international and 
Comparative Law, in February, 1944, 
presented to the House of Delegates 
several resolutions indicating the 
views of the Section. Resolution No. 
6 read: (69 A.B.A. Rep. 452, (1944): 

REsoLveD, That the permanent Or- 
ganization include the Permanent 
Court of International Justice and an 
adequate judicial system of which that 
Court shall be the Court of last resort. 


This resolution was referred by 
the House to the Special Committee 
for the Post-War Organization of 
the Nations for Peace and Law, the 
report of which, dated September 2, 
1944, appears in the same volume 
(at page 309); and the fourth resolu- 
tion of this Special Committee ex- 
pressed the following view: 

(a) That the international judici- 
ary be so organized that it will be rea- 
sonably accessible to litigant nations 
and nationals, that hearings be held 
at such places and times as will not 
involve too great expense and travel- 
ling time of litigants, and that the in- 
ternational judiciary should be an 


integral part of the general interna 
tional organization. 


The House of Delegates on Sep- 
tember 13, 1944, adopted the follow- 
ing resolution: 

II. That the World Court be so 
organized that a member shall be 
available to sit as an International 
Circuit Court, with original jurisdic 
tion, to hold regular terms in the capi- 
tal of each member nation of the In 
ternational Judicial System. In addi- 
tion to the World Court Justice on 
Circuit, each such Circuit Court shall 
include one or more International 
Commissioners assigned to sit in an 
advisory capacity. 

A significant contribution to the 
discussion was made by George M. 
Morris, of the Washington, D. C. Bar 
(in the same volume at page 168): 


. the point . . . is simply this: 
That members of the International 
Court should be made available for 
use in circuit hearings. 

The committee and the section 
have been very restrained, it seems to 
me, in abstaining from any attempt to 
prescribe the jurisdiction of the Cir- 
cuit Courts; but it is well known that 
there are many matters, thousands of 
them, which would be handled in 
Courts of this character which would 
not require, or need not necessarily 
require, the action of the ultimate In- 
ternational Court. 

Sometimes the emphasis has been 
placed on Regional World Courts 
rather than on International Circuit 
Courts, established separately, one 
for each country. The Inter-Ameri- 
can Judicial Committee, in 1942, 
gave consideration to the problems 
involved, and in the American Jour- 
nal of International Law (Vol. 37, 
vage 3, 1943), it is reported that this 
pas 
Committee transmitted to the gov- 
ernments of the American Republics, 
by direction of the Governing Board 
of the Pan-American Union, inter 
alia, the following recommendation: 
The jurisdiction of the Permanent 
Court of International Justice should 
be extended, and procedure before 
the Court should be coordinated with 
that of regional, judicial tribunals, if 
any should be created; the jurisdic- 
tion of these regional tribunals being 
determined by the place and the sub- 
ject-matter of the controversy. (Italics 
supplied.) 
These varied suggestions did not 
fall on deaf ears at the San Francisco 
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Conference. The whole matter of 
Regional or Circuit World Courts 
was left open. Yet, unless some ap- 
propriate auxiliary system of inter- 
national tribunals is_ established, 
there is no clear prospect that the 
International Court will handle any 
large measure of the vast amount of 
legal and semi-legal controversies be- 
tween states, which, these many years, 
have almost exclusively been finally 
adjusted by special arbiters appoint- 
ed ad hoc, a system which was de- 
scribed and deplored almost a quar- 
ter of a century ago by Secretary of 
State Charles Evans Hughes (Ameri- 
can Society of International Law, 
Proceedings, 1923, page 77): 
Arbitrators are selected to deter- 
mine a particular controversy and af- 
ter the controversy has arisen. When 
the decision has been made the arbi- 
tration tribunal ceases to exist. There 
is unnecessary expenses in the creation 
of a special tribunal for every case and 
there is a regrettable loss in the expe- 
rience of the judges because of the 
lack of continuity in service. 
Perhaps the time is not far dis- 
tant when the organized Bar may be 
willing to study and explore the po- 
tential effect of such proposals as 
the following: 


First. Authorize and empower 
the International Court of Justice, 
on petition of three or more na- 
tional groups appointed under the 
Conventions of 1899 and 1907 for 
the Pacific Settlement of Interna- 
tional Disputes (or in the alterna- 
tive, upon the like petition of the 
Commissioners appointed by the 
highest judicial courts of members 
of the United Nations) , to formu- 
late the tentative organization of 
a Regional World Court for three 
or more of the United Nations 
forming an appropriate region. 
Also, the following proposal, but 
only in the event that the change, al- 
ready recommended has been ap- 
proved, of substituting World Court 
Commissioners appointed by the 
highest judicial court of a United 
Nation in lieu of such “national 
groups”: 


SeconpD. Authorize and empower 
the World Court Commissioners 


Unitec 
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which have been appointed by the 
highest judicial court in each 
country which may be included in 
such tentative Regional Court, to 
approve, reject, or suggest modifi- 
cations of such tentative Regional 
World Court, and to collaborate 
on plans for its organization. 


Tuirp. Upon approval by such 
Commissioners for each country to 
be included in the final definitive 
proposal for such Regional World 
Court, authorize and empower the 
International Court to establish 
such Regional World Court and 
the rules governing the conduct 
of its business. 


FourtH. Establish and determine 
the jurisdiction of any such Re- 
gional World Court on the basis of 
consent manifested by the govern- 
ments concerned, either through 
agreements ad hoc or by general 
declarations on the part of such 
governments. 


Whether or not individuals or 
nationals should be given access to 
such Regional World Courts may 
well depend on express consent 
clearly given by the governments of 
the countries concerned in any way 
in the particular litigation. 


V. Judges of Regional 
World Courts 


The Regional World Court for any 
region may properly consist of one 
judge selected by the national group 
(or by the Commissioners designated 
by the higest judicial court of such 
nation) in each of the countries in- 
cluded within such region, and in 
addition one of the justices of the 
International Court of Justice who 
may be designated from time to time 
by such Court. 


If the recommendation already 
made should be approved to replace 
national groups by Commissioners 
named by the highest judicial Court 
of each of the United Nations, the 
office of Commissioner manifestly be- 
comes one of profound importance, 
and it may be that some otuaer title 
should be sought more precisely in- 


dicative of the dignity and duties of 
the office, such as “World Court 
Commissioner.” 


VI. Codes of 
International Law 


Thus far we have explored merely 
two types of amendments which have 
been suggested, first, the creation of 
a new group of nominators of Jus- 
tices of the International Court of 
Justice, in place of national groups; 
and second, the establishment, by 
consent of the governments con- 
cerned, of one or more Regional 
World Courts, each country in such 
region to be represented by one judge 
selected by the same group of nomi- 
nators who have been in turn, named 
by the highest judicial Court of such 
country, and the presiding judge to 
be a Justice of the International 
Court, and assigned by it to this of- 
fice in the Regional Court. 

An additional power and respon- 
sibility of the “World Court Com- 
missioners” would be to present, 
from time to time, petitions for the 
appointment by the International 
Court of Justice of individuals to 
serve as members of “International 
Law Code Committees” to study, pre- 
pare, and report to such Court, one 
or more codes in the field of interna- 
tional law, under general or specific 
instructions from the International 
Court of Justice. 

Probably no formal amendment 
to the Statute is needed, except, per- 
haps, to outline a procedure whereby 
such codes, when completed and pub- 
lished, may be transmitted to the gov- 
ernments of each of the United Na- 
tions, with opportunity for any gov- 
ernment, within a reasonable time, 
to take action approving or disap- 
proving such code, or requesting 
changes or modifications therein. 


Vil. Number of “Judicial 
Electors’’ Based on 
Literate Population 


The writer has been, for some time, 
considering the possibilities of one 
additional structural change, or re- 
lated group of modifications in the 
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Charter of the United Nations and 
the annexed Statute, which, however, 
he believes should not be made effec- 
tive until after the Court has been in 
operation for several years, and until 
after the results may be known of a 
world census for the year 1950 or 
thereabouts. 

When such census has made avail- 
able reasonably accurate data as to 
population, literacy and other statis- 
tical facts relating to each of the 
United Nations, the self-governing 
dependencies and the territories not 
yet accorded full measure of self- 
government, it would be a matter of 
no great difficulty to determine how 
many “Judicial Electors”, varying in 
number from one to six or seven for 
each country, dominion and self- 
governing dependency which may be 
entitled to separate consideration in 
the family of the United Nations, 
such “Judicial Electors” or “Court 
Electors” to be selected by the 


United Nations Courts of Justice 


highest judicial court of such 
country, dominion or dependency, 
and the number accredited to each 
of these self-governing states to be 
determined by the General Assembly 
of the United Nations. 


In lieu of measuring the relative 
representation of a country in terms 
of population, emphasis could be 
placed on data as to population 
meeting literacy standards established 
by the General Assembly and the Se- 
curity Council. An analysis has been 
made of the effect of using popula- 
tion data of 1939, and grading the 
countries as being entitled to not less 
than one and not more than six 
Court Electors, based on the total 
population of each country includ- 
ing its dependencies (data from 
pamphlet of the American Bar As- 
sociation: “The International Law 
of the Future,” page 129). 

The resulting schedule, set forth 
in an Appendix to this article, yields 





Appendix 


totals which are not unwieldy nor 
too large to be capable of efficient 
use. An aggregate of 159 Court Elec. 
tors is not much greater than the 150 
arbiters normally members of the 
Permanent Court of Arbitration. 

It should not be difficult to work 
out a system whereby the votes of 
Court Electors could be grouped so 
as to assure election of one out of 
several candidates for vacancies to 
be filled at the same time in the 
bench of the International Court of 
Justice. For example, if there should 
be 159 such electors the votes of any 
33 might suffice to elect one Justice 
in the event that five vacancies in the 
International Court of Justice are to 
be filled on the same occasion. 

Formal amendments would be re- 
quired of both the Charter and the 
Statute if public opinion should de- 
sire the use of any modification of 
election machinery along the lines 
here mentioned. 


Population Data From Appendix I of the Pamphlet of American 
Bar Association entitled “The International Law of the Future” 
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(“Members of the League of Nations are listed as 6 7. France 41,950,000 
States; other States listed are clearly recognizable as Dependencies 71,641,000 113,591,000 
such. The estimates of population, as of December 31, 8. Germany 69,317,000 
1939, are from the League of Nations Statistical Year- 5 9. Netherlands 8,834,000 
book, 1940-41, pages 13-18.”—From page 129 of above Dependencies = —=»_ 69,719,000 78,558,000 
mentioned pamphlet) . > - ay ae 
ede ’ Dependencies 3,302,000 47,166,000 
Estimate 5 1. Brazil 40,900,000 
lector” 5 12. Poland 35,090,000 
“—." 5 18. Spain 26,000,000 
6 1. China 450,000,000 Dependencies 330,000 26,330,000 
6 2. India 382,000,000 4 14. Egypt 16,680,000 
6 8. Soviet Union 172,000,000 Dependencies 6,500,000 23,180,000 
Additions, 1945 4 15. Belgium 8,396,000 
Lithuania 3,442,000 Dependencies 14,156,000 22,552,000 
Latvia 1,951,000 4 16. Mexico 19,038,000 
Estonia 1,122,000 4 17. Portugal 7,620,000 
Soviet Union with additions _—-178,515,000 Dependencies 10,466,000 17,686,000 
6 4. United States 131,416,000 4 18. Turkey ree 0 17,620,000 
Dependencies 18,767,000 150,183,000 3 19. Yugoslavia 15,703,000 
— 5. Japan 72,520,000 3 20. Thailand 15,600,000 
Dependencies 31,727,000 104,247,000 3 21. Czechoslovakia 15,239,000 
6 6. Great Britain 47,735,000 8 22. Iran 15,000,000 
Dependencies 82,385,000 130,120,000 3 23. Rumania 13,300,000 




































































Officers of Association 
nor 3 24. Argentina 13,132,000 1 49. Ecuador 3,000,000 
ient 3 25. Canada 11,368,000 1 50. Ireland 2,946,000 
Elec. 3 26. South Africa 10,251,000 1 51. Norway 2,937,000 
150 Dependencies 330,000 10,581,000 l 52. Haiti 2,600,000 
the 2 27. Hungary Aes ty 9,129,000 1 53. Liberia 2,500,000 
2 28. Colombia 8,986,000 ] 54. Uruguay 2,147,000 
; 2 29. Greece 7,201,000 1 55. El Salvador 1,745,000 
vork 2 30. Peru 7,000,000 | 56. Dominican Republic 1,650,000 
s of 2 $31. Australia 6,997,000 ] 57. New Zealand 1 642,000 
d so Dependencies 971,000 7,968,000 Dependencies 79,000 1,721,000 
t of 2 $2. Afghanistan a = 7,000,000 1 58. Honduras sor/ hee aileaioa! 1,090,000 
s to 2 $3. Austria 6,650,000 1 59. Albania 1,064,000 
the 2 34. Bulgaria 6,620,000 1 60. Paraguay 970,000 
rt of 2 35. Sweden 6,341,000 1 61. Nicaragua 883,000 
ould | 36. Nepal 5,600,000 1 62. Costa Rica 639,000 
ae 1 $37. Ethiopia 5,500,000 1 63. Panama 570,000 
ie 1 38. Chile 4,940,000 1 64. Danzig 391,000 
1 39. Saudi Arabia 4,500,000 1 65. Luxemburg 301,000 
1 the 1 @ Coe 4,253,000 1 66. Iceland 120,000 
fe to 1 41. Switzerland 4,206,000 1 67. Monaco* 24,000 
l 42. Denmark 3,825,000 l 68. San Marino* 15,000 
€ re- Dependencies 44,000 3,869,000 1 69. Liechtenstein* 12,000 
the | 43. Iraq =“ te 3,700,000 1 70. Vatican City* 1,000 
1 de- ] 44. Finland 3,684,000 TOTAL 
n of 1 45. Venezuela 3,650,000 159 
lines l 46. Yemen 3,500,000 
1 47. Bolivia 3,400,000 * It is suggested that a quarter vote be accorded to each (Cf. 
1 48. Guatemala 3,260,000 Universal Postal Union). 
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“Books for Lawyers” 


“BOOKS FOR LAWYERS” 
(Continued from page 474) 
job reclassifications, certain types 
of working conditions, the pro 
visions of a new Contract, etc., 
for which the Contract in force 
sets no standards and holds the 
arbitrators to no rule or basis. 
The failure of the parties to 
agree on matters of this sort is 
usually at the political level and 
is closely related to govern- 
mental policies as to wage and 
price levels, etc. Beyond that, the 
arbitrators are turned loose with 
virtually nothing to guide them, 
aside from the facts that the par- 
ties have been unable or un- 
willing to agree among them- 
selves and expect the arbitrators 
to come to some kind of a de- 
cision and award. 

The procedures for these two 
types of arbitrations do not differ 
widely, but comments for or against 
the suitability of arbitration as a 
means of settling labor disputes are 
hardly sound if they are overall gen- 
eralizations, and are still less so if 
based only on either type of situation. 

The authors of the book do show 
awareness of the different situations 
which arise when the arbitration re- 
sults from the provisions of a collec- 
tive bargaining contract and is gov- 
erned by a State arbitration law and 
the parties have agreed on a method 
of choosing the impartial arbitrator 
or chairman, and when the arbitra- 
tion is imposed by government and 
the supposedly neutral arbitrator is 
a political appointee chosen for his 
supposed subservience to the eco- 
nomic or social philosophy underly- 
ing the demands of one party or the 
other. 

A fundamental question as to la- 
bor arbitration is the means of se- 
curing a truly open-minded, disinter- 
ested, impartial and competent arbi- 
trator or chairman—a labor arbitra- 
tion is a snare and a delusion, usu- 
ally a “trap”, if anything less takes 
place. However, arbitrators must pos- 
sess more than impartiality, disin- 
terestedness, fearlessness, and integ- 
rity, in order to gain the confidence 
of the parties and the public and to 
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encourage more frequent utilization 
of the machinery of arbitration, both 
as a means of settling strikes and as 
a contract provision for their pre- 
vention. It is not likely to attain this 
objective until the Courts impose 
upon arbitrators the rule and guide 
of conduct required of administra- 
tive agencies. Arbitration is essen- 
tially a judicial process and as such 
must satisfy fundamental procedural 
requirements: There must be a full 
and fair hearing. The meaning of 
this requirement is clear to the law- 
yer, but not always to arbitrators or 
to both parties. In the words of Chief 
Justice Hughes in Morgan v. United 
States, 298 U.S. 468, 480: 
... The requirement of a “full hear- 
ing” has obvious reference to the tra- 
dition of judicial proceedings in which 
evidence is received and weighed by 
the trier of the facts. The “hearing” is 
designed to afford the safeguard that 
the one who decides shall be bound in 
good conscience to consider the evi- 
dence, to be guided by that alone, and 
to reach his conclusion uninfluenced 
by extraneous considerations which in 
other fields might have play in deter- 
mining purely executive action. The 
“hearing” is the hearing of evidence 
and argument. If the one who deter- 
mines the facts which underlie the 
order has not considered evidence or 
argument, it is manifest that the hear- 
ing has not been given. 

The wide leeway which, as the 
authors of the book say, arbitra- 
tors often deem to be open to them 
in deciding labor disputes, particu- 
larly as to wages rather than griev- 
ances, has its drawbacks. It is be- 
cause one or both parties distrust 
“precepts of behavior resting upon 
custom and public opinion”, that 
they often are hesitant, and often 
averse to putting into the hands of 
an arbitrator the decision of vital 
matters which otherwise were within 
their sole discretion or could be de- 
cided only with their agreement. 

This hesitancy and resistance are 
shown to be often well justified. It is 
both disheartening and discouraging 
to a party to an arbitration to find 
that a submitted issue has not been 
decided on the merits but only by way 
of compromise to “save face” of the 
party in the wrong. Such arbitration 
awards bring the whole arbitration 


process into distrust and disrepute. 
Recognizing this serious shortcom- 
ing, the present authors exhort arbi- 
trators against making decisions that 
merely represent “‘splitting the dif. 
ference” and urge the decision of 
each case only on the basis of sheer 
right under the Contract terms or 
otherwise. 

In this these experienced arbitra. 
tors are in evident accord with the 
views expressed on June 17 by Di. 
rector Edgar L. Warren of the Unit- 
ed States Conciliation Service. In 
order to do what he thought to be 
necessary to “perfect arbitration as 
an instrument in the development 
of peaceful industrial relations’, he 
imposed a scale of fees for arbitra- 
tors supplied or designated through 
the Federal agency, and said that he 
did so to foreclose “‘too-easy access to 
third-party determination of labor 
disputes.” He said that he sought “‘a 
deterrent to ‘passing the buck’ to ar- 
bitrators by officials in the lower 
ranks of management and unions.” 
The Conciliation Service will here- 
after expect its arbitrators to charge 
“fees ranging from $50.00 to not 
more than $100.00 per day, plus ac- 
tual expenses for travel”. The latter 
fee is to be charged only “‘in cases in- 
volving important issues of great 
complexity.” An important consid- 
eration was stated to be “the need 
for attracting and retaining the serv- 
ices of the most highly qualified per- 
sons available in this field who will 
spend all or a major portion of their 
time in arbitration work.” 


Both as to this standard and the 
propriety of charging an adequate, 
compensatory fee, Director Warren 
has taken an attitude which should 
be lived up to, not only by govern- 
ment, but also by unofficial agencies 
such as the American Arbitration 
Association, which undertakes to 
maintain panels of arbitrators quali- 
fied to serve in various fields, includ- 
ing labor disputes. Too often has ar- 
bitration proved less expensive to 
the parties because highly qualified 
lawyers, worthy of high judicial of- 
fice, serve as arbitrators at nominal 
pay, from a sense of public duty. All 
panels of arbitrators, governmental 
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and private, for labor disputes, 
should be scanned, and carefully lim- 
ited to those who are both impartial 
nd competent. 

The volume under review indi- 
ates that the difficulties inherent in 
»btaining arbitrators of that quality 
ire by no means insuperable. Labor 
ind management often solve them 
by provisions in their contracts, as to 
the manner of selecting impartial 
arbitrators if the parties fail to use 
the best method, which is their own 
agreement. Appointment by the pre- 
siding judge of a high appellate 
Court of the State almost always as- 
sures an impartial and disinterested 
arbitrator, experienced in the law 
ind accustomed to judicial ways of 
thinking. Sometimes such a method 
fails to secure an arbitrator who has 
any background of experience in la- 
bor matters, which means that time 
and effort have to be expended in 
“educating” him. Oftentimes the 
parties work out satisfactory selec- 
tions from resort to the panels of dis- 
interested organizations such as the 
American Arbitration Association, 
with an application to the Court as 
the last-ditch method if no agreement 
can be had. 

The present book is informative 
and useful as to the procedure and 
practice, the difficulties, and the ap- 
proach. Anticipating that the parts 
written for the lawyer may be too 
technical and heavy reading for the 
layman, and, conversely, that other 
portions which are informative and 
useful to laymen may appear “light” 
to the lawyer, the authors have re- 
sorted to the device of indicating 
what portions either may “skip”. A 
lawyer will nevertheless profit by 
reading all of this concise book. Each 
chapter is presented from the fresh 
and constructive viewpoint of arbi- 
trators who have lived with and 
worked at the arbitrational process 
in various capacities. In a real sense 
the book is written by and for arbi- 
trators, from the vantage-ground, of 
legal scholarship as well as experi- 
ence with the National War Labor 
Board, the United States Concilia- 
tion Service, the National Labor Re- 
lations Board, and as permanent um- 


pires under employer-employee con- 
tracts. The combination gives a use- 
ful product. 

The fact that the book is both 
scholarly and realistic makes it of 
special interest and significance to 
lawyers. This may be illustrated by 
the discussion of the law of evidence 
as applied to labor disputes. Of 
course, the law of arbitration as ap- 
plied to labor disputes does not dif- 
fer from that applicable to other dis- 
putes. But its applicability to par- 
ticular and novel labor situations is 
not always apparent or readily ascer- 
tainable. The authors have ren- 
dered a valuable service by bringing 
the two into direct relation, so that 
the lawyer can turn to the book for 
quick and ready reference as a start- 
ing point for initial study and for 
continued research. 

Another utility of this book, for 
lawyers, is derived from the appen- 
dices which set forth specimen forms 
of contract clauses covering arbitra- 
tion and submission agreements, 
typical decisions and awards, cita- 
tions to State arbitration statutes, 
etc. With this volume there may well 
be obtained and read the concise 
“Outline of Arbitration Procedure”, 
lately revised and reissued by the 
Committee on Arbitration of The 
Association of the Bar of the City of 
New York. 

But the book is more than a use- 
ful reference book for lawyers. The 
chapter dealing with “Commonly 
Recurring Types of Cases Arbitrat- 
ed”, in which the authors draw il- 
lustrations from concrete experience, 
is of value to laymen and lawyers 
alike. The volume gives also a prac- 
tical guide to the proper and effec- 
tive conduct of a hearing before an 
arbitrator. The chapters on “The 
Agreement to Arbitrate and the Sub- 
mission”, “The Selection of Arbitra- 
tors” and ‘Procedure’, contain hints 
and sage advice, based on the au- 
thors’ first-hand knowledge of the 
workings of the arbitration process. 
They bring to bear their practical 
knowledge and experience in discuss- 
ing the importance and requisite care 
for formulating the submission, the 
proper attitude and approach of the 


“Books for Lawyers” 


arbitrator, of opposing counsel, and 
of the contending parties, and the 
method, scope and character of the 
presentation of 
proof. Exposition of these subjects 


preparation and 


is premised on the sound principle 
“that arbitration is essentially a ju- 
dicial process, requiring competent 
proof of material facts”. 

It may seem to some, as it does to 
this reviewer, that the authors have 
set the arbitrational process on too 
high a pedestal, as if it furnishes the 
best and final solution to the basic 
problems of the avoidance and set- 
tlement of industrial disputes. From 
their viewpoint, the arbitrational 
process is an indispensable element 
in the settlement of grievances and 
to the completeness of collectively 
bargained. labor contracts. It does 
not always work out that way in 
practice. Often 
proven to be the negation of collec- 
tive bargaining, discouraging and 
“‘by-passing” it completely. 


arbitration has 


In furtherance of their aim to 
encourage the use of the arbitra- 
tional process in connection with la- 
bor bargaining, the authors would 
make resort to arbitration more at- 
tractive by empowering arbitrators 
to make awards as to the proportion 
of the fee to be borne by each of the 
respective parties, going so far as to 
require the side which wins the 
award to pay most of the compensa- 
tion for the services of those who 
made the decision. This, it is claimed, 
would enable arbitrators to follow 
an equitable course in assessing their 
charges for services. This seems both 
unrealistic and undesirable. Arbi- 
tration should not be encouraged as 
a substitute for voluntary negotia- 
tion and conciliation. Unions should 
not be encouraged to invoke it as the 
first rather than as the last resort. 

The proper place and function 
of arbitration in labor disputes are 
that it be available, but resorted to 
only in those instances where neces- 
sary to prevent or settle a strike or 
lockout. No matter how well in- 
formed, intelligent and impartial an 
arbitrator is, he has not the intimate 
knowledge which the parties them- 
selves have as to the background, the 
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internal conditions, the personali- 
ties, and the probable results of the 
decision. What is more important, 
he has not the burdens of manage- 
ment or of Union leadership, and is 
not responsible for the consequences. 
In the final analysis, it is far better 
that those who must live with the 
terms and conditions of employment 
should work them out and agree on 
them, by and for themselves. Such 
adjustments are likely to be closer to 
realities and to work out better be- 
cause .of a common will and effort to 
that end. Under a free enterprise 
system, arbitrators cannot run a busi- 
ness; they should not be given pow- 
ers which may determine its success 
or failure. Within limits which do 
not invade and supersede preroga- 
tives of management or of labor 
leadership, the parties may agree to 
arbitrate matters ordinarily within 
the scope of their bargaining. At 
times, the public interest is para- 
mount; in certain types ol cases, it 
may compel arbitration, to prevent 
great losses to the public. That ob- 
jective and the method should not, 
however, be availed of to bring with- 
in the jurisdiction of a board of ar- 
bitration the many questions which 
do not belong there and should be 
worked out and agreed on, if at all, 
by and between the parties them- 
selves. 
P. M. Berkson 

New York City 


Tue NUREMBERG TRIAL 
AND AGGRESSIVE WAR. By Shel- 
don Glueck. 1946. New York: Alfred 
A. Knopf. $2.00. Pages 103. 

There are only 103 pages in The 
Nuremberg Trial and Aggressive War, 
but there is much in the book to 
make one stop reading and think. 
The author not only gives a strong 
affirmative answer to the questions 
whether aggressive war can be de- 
nominated an international crime 
and whether individuals comprising 
the government or the general stafl 
of an aggressor State may be prose- 
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cuted as liable for such crime, but 
his documentation of his text fur- 


nishes a good bibliography of the 
articles pro and con on these vital 
questions. 

Professor Glueck points out that 
“The Charter under which the In- 
ternational Military Tribunal at 
Nuremberg is supposed to operate 
gives dogmatically affirmative an- 
swers to both of the questions”, but 
this is what one would expect to find 
in a document like the Charter. He 
admits that in his earlier book, War 
Criminals: Their Prosecution and 
Punishment, he reached the conclu- 
sion that the questions must be an- 
swered in the negative, but he says, 
“Further reflection upon the prob- 
lem has led me to the conclusion 
that for the purpose of conceiving 
aggressive war to be an international 
crime, the Pact of Paris may, to- 
gether with other treaties and reso- 
lutions, be regarded as evidence of 
a sufficiently developed custom to be 
acceptable as international law’. He 
adopts the theory of the Charter. 

Most civilized men will agree that 
“If ever there was a gang of male- 
factors who deserved extermination 
without the privilege of legal de- 
fense, it is the Nazi ringleaders”, but 
in the American tradition there can- 
not be one law for bad men and an- 
other for good men. Either these out- 
laws are being tried for violation of 
international law in effect when the 
offenses charged were cominitted, or 
the Executive Agreement, signed by 
the Four Powers August 8, 1945, for 
the “prosecution and punishment of 
major war criminals of the European 
Axis” makes new law which is being 
given retroactive effect. The author 
is of the opinion that “at the very 
worst there is only formal retro- 
activity”. 

The Commission appointed by 
the Preliminary Peace Conference at 
the end of World War I to examine 
the responsibility for beginning that 
war and for atrocities committed dur- 
ing its course reached the conclusion 
that no criminal charge could be 
made against individuals under ex- 
isting law, but declared it to be “de- 


sirable that for the future, penal 
sanctions should be provided for such 
grave outrages against the elemen- 
tary principles of international law”. 
Twenty-five years passed and noth- 
ing so specific was done by the na 
tions of the world. The League of 
Nations Protocol for the Pacific Set 
tlement of International Disputes o! 
1924 solemnly asserted that a war ol 
aggression constituted “‘an interna 
tional crime” and the Treaty for the 
Renunciation of War (Briand-Kel- 
logg Pact) of 1928 condemned re- 
course to war for solution of inter- 
national disputes, but neither of 
these nor any other multinational 
pact prior to 1945 made violations 
of its terms by individuals interna- 
tional crimes punishable by an inter- 
national tribunal or by national 
courts. 

The author notes that study and 
debate of the meaning of the 1928 
Pact, especially on the crucial prob- 
lem of “sanctions”, at the historic 
Budapest meeting of the Interna- 
tional Law Association in 1934 did 
not result in a declaration that vio- 
lation of the Pact is a crime, but he 
says, “When one passes in review the 
numerous expressions of multina- 
tional agreement and opinion—to 
many of which Germany herself was 
a Party—solemnly promising non- 
aggression toward neighboring States, 
condemning aggressive war as an in- 
strument of national policy, and, in 
several instances, specifically declar- 
ing it to be an international crime, 
one may reasonably conclude that 
the time has arrived in the life of civ- 
ilized nations when an international 
custom has developed to hold aggres- 
sive war to be an_ international 
crime’’. Even the framers of the Pact 
of Paris did not believe its violation 
to be criminal. The first multina- 
tional declaration that individuals 
could be held accountable for the 


crime of launching an aggressive war 
was made in the Executive Agree- 
ment of August 8, 1945, and the ac- 
companying Charter. 

Professor Glueck makes a strong 
case for the affirmative on the first 
question posed, but he leaves some- 
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thing to be desired when he under- 
takes to show that the law of nations, 
as it existed at the outbreak of 
World War II and during its prog- 
ress, made aggressive war an inter- 
national crime for which individuals 
ould be punished. One notes in his 
defense of the affirmative to this sec- 
ond question some yielding to the 
philosophy that the end justifies the 
means. When it is considered, as he 
points out, that “enough reliable in- 
formation regarding the deliberate 
mass-murders planned and executed 
by most of them was at hand to have 
justified their execution without a 
formal trial”, there is justification 
for finding a way to prosecute and 
punish these international outlaws, 
who have forfeited all right to con- 
sideration, if it can be done without 
establishing a precedent which en- 
dangers human rights. There must 
be a first time for everything and the 
fact that the Nuremberg proceed- 
ings are without precedent is not in 
itself proof that they are without le- 
gal foundation. 

Professor Glueck cites as a prece- 
dent that “violation of the rule that 
prohibits piracy—regardless of wheth- 
er or not that offense has also been 
previously constituted a crime by the 
statutory law of the State which hap- 
pens to have seized the pirate—is 
clearly a violation of a norm of the 
law of nations. On the one hand, no 
prior international legislative enact- 
ment making a piratical act a crime 
was necessary to the criminalization 
of piracy; on the other hand, no prior 
enactment of municipal law was 
necessary to make the act also a local 
crime. Yet individuals are prose- 
cuted as pirates”. 

He also cites authorities which 
he says “amply support the conclu- 
sion that the relevant principles of 
the law of nations may and do obli- 
gate individuals; and that there is 
nothing in international law itself 
that necessarily prohibits the direct 
application of its relevant prohibi- 
tions to natural persons, if a State 
chooses to do so”, and then concludes 
that “when the great majority of civ- 
ilized States, after due warning to 


the Axis leaders, united in prosecut- 
ing individuals for violating the 
tenets of international law they were 
doing no more than could have been 
done had each of them proceeded 
individually”. 

The author replies to the objec- 
tion that international law provides 
no sanctions applicable to natural 
persons by stating that “Grotius, the 
father of international law, clearly 
implies that the law of nations pro- 
vides for the death penalty in case of 
its violation by individuals”, and 
that ‘‘any lesser punishment is merely 
a matter of grace to the offender”, 
but he must add, after citing other 
writers in support, “These authori- 
ties speak, to be sure, of breaches of 
the ‘laws of war’”. He argues that 
the same principle would apply to 
breaches of any other prohibition of 
international 'aw capable of being 
violated by individuals, including a 
breach of the peace of the world by 
the initiation and conduct of an il- 
legal and criminal war, and that a 
State or a group of States, acting 
jointly as agent of the Family of Na- 
tions, is free under international law 
to impose the penalties it deems ap- 
propriate to the particular offense. 

An American lawyer seeking the 
answer to the question of the legality 
of the Nuremberg proceedings will 
finish his reading of this able defense 
of the proceedings with misgivings. 
Clearly “the assassins of world peace”, 
who are being tried before this inter- 
national military tribunal, are sub- 
ject to trial before national courts 
for the crimes they have committed, 
and one must admit that there is log- 
ical support for Professor Glueck’s 
conclusion that the Four Powers “are 
doing a service to the Family of Na- 
tions and to international law in 
combining their individual jurisdic- 
tions into a single agency speaking 
on behalf of world law and order”. 
However, the fact remains that the 
Nuremberg proceedings are without 
precedent, and able and earnest law- 
yers will continue to debate the le- 
gality of these proceedings long after 
their conclusion. 

FLoyp E. THOMPSON 


Chicago 
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N EVADA LAWYER-By Paul 
Ralli. Dallas: Mathis, Van Nort & 
Company. 1946. Pages 152. 

Months ago, this department 
foresaw that the “Lawyer” series 
would soon include prefix titles by 
States (31 A.B.A.]. 40). This is prob- 
ably the first, and is not a fortunate 
beginning. The book gives what 
seems to me to be a sordid and cyni- 
cal picture of divorce and its con- 
comitants in Las Vegas, Nevada. 
You will not like the type of Amer- 
icans who furnish the grist for the 
divorce mills; nor will your pride in 
our profession be enhanced by what 
you read. No one should form an 
impression that this narration is 
typical of the whole Bar and Bench 
of Nevada. That State has many fine 
lawyers whose practice is unrelated 
to the divorce grist. Their contribu- 
tions to the work of the American 
Bar Association have been highly 
creditable. 

Mr. Ralli defends Nevada di- 
vorces against the impact of Wil- 
liams v. North Carolina’, asserting 
that they are still valid when there 
is bona fide Nevada residence; the 
cases he details do not present per- 
suasive evidence that this is often so. 

W. P. A. 


Previews of Books 
to Be Published 


Brocrapny of Louis D. Bran- 
deis. The Viking Press has an- 
nounced that it will publish in Sep- 
tember the biography of the late Mr. 
Justice Brandeis, by Professor Al- 
pheus Thomas Mason, of Princeton 
University, which legal scholars have 
been awaiting, in the hope that it 
will prove to be an objective ap- 
praisal of the pluses and minuses 
of this jurist’s impacts upon the 
place and part of the Supreme Court 
in the American constitutional sys- 
tem and upon American jurispru- 
dence as well. Professor Mason's 
competence and authority as a his- 
torian and biographer attest that 
the forthcoming volume will be of 





1. $25 U. S. 226 (1945). 
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major interest to lawyers. 
When Louis D. 
nominated to be an Associate Justice 


Brandeis was 


of the Supreme Court, several former 
Presidents of the American Bar Asso- 
ciation as then constituted opposed 
his confirmation, as did other law- 
vers. Later, when Walter P. Arm- 
strong, of Tennessee was President, 
the Association sponsored and took 
part in the placing of a bust of 
Brandeis in the Supreme Court 
building (see 28 A.B.A.J. 760). Late 
in June of this year, an oil painting 
of the jurist, presented by Hadassah, 
was hung in the lawyers’ lounge ad- 
jacent to the hearing room of the Su- 
preme Court. 

When 
raphy is published, our succeeding 


Professor Mason's biog- 
issue will contain a leading review 


of it. 


‘Lee MAKING OF AMERICAN 
FOREIGN POLICY — 1932-1940. 
The Yale University Press announces 
that it will publish on August 18 
a book which should be most timely 
and_ thought-provoking, 
Foreign Policy in ihe Making, 1932- 
1940. From the official documents, 
the public speeches of Franklin D. 
Roosevelt and Wendell Wilkie, the 
pronouncements of political parties 


American 


and leaders, and like sources, there 
is assembled the record of the utter- 
ances which shaped or expressed the 
policy of the United States and led 
the Nation into war on all oceans 
and in many lands. 

The author is the redoubtable 
Charles A. 
Beard, whose writings are often pro- 


historian, Professor 
vocative and never dull, although de- 
pendably documented. Among other 
things, Professor Beard places square- 
ly before the American people the 
momentous questions which the 


American Bar Association’s Commit- 
tee on International Organization 
brought to the House of Delegates 
last December 18 but on which the 
House was not prepared then to 
come to conclusions and take action: 
How far should the American peo 
ple determine, or take part in, the 
foreign policy of their country? To 
what extent is it feasible and desir- 
able, in the contemporary world, to 
“take foreign policy out of domestic 
politics” and put it broadly on a non- 
partisan and expert basis, through 
the Executive or the Congress? Can 
the new international responsibilities 
of the United States and the new 
concepts of national “sovereignty” 
involved in such matters as_ inter- 
national ownership and control of 
atomic energy and the functioning 
of the United Nations, be coped 
with in a constitutional manner, un- 
less and until there is a solemn refer- 
endum to the States and the people, 
in the form of a clarifying constitu- 
tional amendment which will vali- 
date and strengthen the handling of 
American foreign policy? 

Naturally, an authoritative book 
which poses such challenging ques 
tions for lawyers, and also gives the 
basis for an informed opinion as to 
why and how the United States was 
led into war, will be reviewed in this 
department in our September issue. 


A raity IN SEVEN WORLDS. 
Ferris Greenslet, who wrote Under 
The Bridge and collaborated with 
Charles P. Curtis, Jr., of the Boston 
Bar, in the assembling and editing 
of The Practical Cogitator (see 32 
A.B.A.J. 272), is the author of The 
Lowells and Their Seven Worlds, 
which Houghton, Mifflin and Com- 
pany will publish in August. The 
volume will be the history or biog- 


raphy of the distinguished Lowell 
family, which has been so influential 
in New England for several genera 
tions. The “seven worlds’ are art 
and science, poetry, the ministry, 
education, 
and administration. Our review may 


law, military prowess, 
stress the contributions of the Lowells 
to the law and government, but the 
whole narrative has a cultural value 
for contemporary Americans. 


Biocrapny OF GOVERNOR 
JOHN P. ALTGELD. Duell, Sloan 
& Pearce Company and The Liter 
ary Guild are publishing soon The 
American, a biography of John Peter 
Altgeld, written by Howard Fast, a 
young author who has been prolific 
in his production of vivid stories, 
chiefly historical, about America and 
Americans. His Conceived in Liber- 
ty, The Last Frontier, The Unvan 
quished, Freedom Road, and Citizen 
Tom Paine, have been well received 
by a widening circle of readers. 

The American is the dramatic, 
fascinating story of one of the most 
controversial, perhaps misunder- 
stood, figures in America just before 
the turn of the century — the poor 
mid-western farm boy who became a 
successful lawyer, a respected judge, 
a gifted orator, a Governor of IIli- 
nois, possessed of wealth and power, 
vet could not become President. In 
the era before “radical’’ views be- 
came the sesame to political advance- 
ment, he was berated, caricatured, 
hated, by many enemies, after the 
Haymarket riots in Chicago, but be- 
lieved in as a lawyer-statesman of the 
Lincoln type, by his devoted cham- 
pions. His life was twisted and 
thwarted by criticism, but his cour- 
age and capacity were never doubted. 
The biography of this lawyer will be 
reviewed in this department. 


Hotel Arrangements — Annual Meeting, October 28— November I, 1946 


The Sixty-ninth Annual Meeting of the American Bar Association will be held at Atlantic City, New Jersey, Octo- 


ber 28-November 1, 1946. 


Members are requested to transmit their requests for hotel reservations on the form provided on page 318 of 
the May, 1946 issue of the JoURNAL to American Bar Association, Reservation Department, 1140 North Dear- 
born Street, Chicago, 10, Illinois. In addition to the hotels listed on page 317 of that issue, we are advised 


that Haddon Hall is now available. 
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Practising lawyer s eurde to the 


current LAW MAGAZINES 


A pMINISTRATIVE AGEN- 
CIES—“Constitutional and_ other 
Limitations on Illinois Administra- 
tive Agencies”: Much has been writ- 
ren on the problems of administrative 
law which arise out of the function- 
ing of agencies of the federal govern- 
ment. Too little in recent years has 
been written on the work of State 
agencies, older in experience than 
most federal agencies and for the 
most part closer to the day-by-day 
practice of the average lawyer. This 
lack of attention to the development 
of the more localized phases of ad- 
ministrative law prompted Samuel 
Micon, of the Illinois Bar to prepare 
an article, entitled as above which is 
in the March issue of the Chicago- 
Kent Law Review (Vol. 24—No. 2; 
pages 137-169). Mr. Micon considers 
the general constitutional questions 
concerning the separation of powers 
and the observance of due process of 
law, as they have been decided by the 
Illinois courts in relation to the ac- 
tivities of state agencies. He also 
summarizes the extent of the rule- 
making power of those agencies and 
the scope of judicial review of ad- 
ministrative decisions. (Address Chi- 
cago-Kent Law Review, 10 North 
Franklin Street, Chicago, Ill.; price 
for a single copy: 75 cents) . 


A pinisTRATIVE LAW—“The 
Rising Tide of Expertise”: William 
]. Butler, member of the New York 
Bar and a former Assistant Attorney 
General of the State of New York, 
contributed a pragmatic, well-docu- 
mented article to the March issue of 
the Fordham Law Review (Vol. XV 
—No. 1; pages 19-61), which consid- 
ers the tendency of courts to bow to 
the conclusions of the supposed “ex- 





perts” who comprise the various ad- 
ministrative agencies. Especially in 
view of the enactment of the Ad- 
ministrative Procedure Act and the 
approaching issues as to the inter- 
pretation and observance of its “ju- 
dicial review” provisions, this is an 
article worth having and keeping. 
His thesis is that the courts’ pro- 
fessed reluctance to pass upon the 
findings of these agencies is based 
upon adherence to the “expertness” 
theory, which is in turn founded on 
a preconception that the agencies 
are possessed of superior skill and 
knowledge, so that their determina- 
tions on disputed issues of fact, law 
and policy should be given special 
weight, even by trained judges of 
broad experience and habitual im- 


partiality. Mr. Butler submits that 
the courts’ confidence in such a 
theory may not be justified by 


realities. 

The author points out that the 
statutes which set up the agencies 
usually do not specify qualifications 
for the administrators, and that they 
have come to be, in the main, politi- 
cal appointees who operate in fields 
which are subject to intense politi- 
cal pressure as well as rampant ideol- 
ogies. Expertness is usually found, if 
at all, in some members of the agen- 
cy’s staff. He contends further that 
the matters with respect to which 
agency members may reasonably be 





Editors Note 


claimed to be “expert” are rarely 
those which give rise to controversy 
and to invasions of private right or 
disregard of due process and so are 
brought before a court for judicial 
review or abdication. The contested 
and reviewable cases are deemed us- 
ually to have to do with matters as 
to which the agency has at least no 
more specialized or technical knowl- 
edge on the subject, particularly as 
to the law and the interpretation of 
statutes, than do the experienced 
judges of the courts, and the agen- 
cy’s putative stems 
from readiness, perhaps skill or apti- 
tude, in imposing particular politi- 
cal and economic philosophies. Mr. 


“expertness” 


Butler finds no support for the idea 
that a lawyer who would take on 
immediately an expertness which 
should be regarded as absolute if he 
were appointed to an agency, gains 
no such qualities from a long and 
varied experience on the bench, nor 
does Mr. Butler show how an “ex- 
pert” member of an administrative 
agency become fallible and untrust- 
worthy if he is appointed to the ju- 
dicial branch of government. (Ad- 
dress: Fordham Law Review, 302 
Broadway, New York 7, N. Y.; price 
for a single copy: $1.00) . 


Const1 rFUTIONAL LAW-— 
“Constitutional Developments in 
Five War Years’: One of the best 
of the current summaries of con 
temporary changes in the law, is 
Professor Noel T. Dowling’s en 
lightening survey of the five-year 
cycle in constitutional law as exem- 
plified by the decisions of the Su- 
preme Court of the United States, 
which appears under the above title 
as the leading article in the April 
issue of the Virginia Law Review 





Members of the Assoctation who wish to obtain any article referred to 
should make a prompt request to the address given with remittance of the 
price stated. If copies are unobtainable from the publisher, the JouRNAt 
will endeavor to supply, at a price to cover cost plus handling and postage, 


a planograph or other copy of a current article. 
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(Vol. 32—No. 3; pages 461-496). In 
constitutional law, perspective is 
important. Perhaps the most signifi- 
cant trend shown in this interesting 
survey is the Court’s continued ex- 
pansion of the power of the national 
government under the commerce 
clause. The learned member of the 
Faculty of Law at Columbia sagely 
concludes: “From the angle of the 
lawyer in litigating the validity of 
an Act of Congress rested on the 
commerce power, these cases make it 
rather plain that there is not much 
he can do. The present outlook that 
such an Act designed for the control 
of business can be overthrown as 
going beyond national power and 
invading that of the states is so 
slight as hardly to justify the ex- 
penditure of time and effort to that 
mes" 

Professor Dowling’s exposition 
reviews also the important decisions 
on intergovernmental immunities, 
protection of the individual, fair- 
ness in procedure, control of eco- 
nomic affairs, due process and the 
contract clause, liberty of the mind, 
equal protection, citizens and aliens, 
and procedure for raising constitu- 
tional questions. (Address: Virginia 
Law Review, Clark Memorial Hall, 
Charlottesville, Va.; price for a sin- 
gle copy: $1.00). 


Corporations — “Applica- 
tion of the Rule of Young v. Higbee 
Co. to Stockholder Derivative 
Suits”: A note in the April issue 
of The University of Chicago Law 
Review (Vol. 13—No. 3; pages 321- 
331) considers the responsibilities and 
obligations of the plaintiff-stock- 
holder to his fellow stockholders 
and to the corporation, and includes 
interesting statistics taken from a re- 
cent survey made by the New York 
Chamber of Commerce as to the per- 
centage of recoveries, discontin- 
uances, dismissals, and settlements in 
and out of Court, in stockholder 
suits. The movement to eliminate 
derivative suits of a “strike’’ or “‘col- 
lusive” nature is illustrated by the 
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increasing number of rules limiting 
plaintiff-stockholder’s freedom of ac- 
tion. As an alternative remedy to 
either Section 61-b of the New York 
General Corporation Law, for which 
the author forecasts an early revision 
or outright repeal, or Rule 23 of the 
Federal Rules of Civil Procedure 
which by judicial interpretation has 
received a limited application, the 
rule of Young v. Higbee Co., 324 
U. S. 204, imposing a fiduciary duty 
on the plaintiff-stockholder which 
prohibits private profiteering in the 
discontinuance of derivative suits, 
is urged. (Address: University of 
Chicago Law Review, 5750 Ellis 
Avenue, Chicago, IIl.; price for a 
single copy: 75 cents) . 


C orporaTIons — “Enforcing 
the Accountability of Corporate 
Management and Related Activities 
of the SEC”: This article in the April 
issue of the Virginia Law Review 
(Vol. 32—No. 3; pages 497-554), is 
based upon the thesis that a primary 
function of the Securities and Ex- 
change Commission, under the var- 
ious federal statutes which it ad- 
ministers, is to act as the watchdog 
for investors with respect to the 
officers and directors of corporations. 
While stating that it is not an official 
expression of the Commission's 
views, the exposition has added 
weight because of the official posi- 
tions of its authors. Ganson Purcell, 
until recently, was Chairman of the 
SEC; Roger S. Foster is its solicitor; 
and Alfred Hill is a member of its 
legal staff. 

They survey the activities of the 
SEC under the Securities Act of 
1933, the Securities Exchange Act of 
1934, the Public Utility Holding 
Company Act of 1935, the Chandler 
Act, the Trust Indenture Act of 
1939, the Investment Act of 1940, 
and the Investment Advisers Act of 
1941, in relation to enforcing the 
rights of investors against corporate 
managers. Of special interest is the 
discussion of the Commission’s proxy 
rules and the statement of its atti- 


tude in enforcing the requirements 
of the rules in proxy contests. 

The bulk of the article is devoted 
to a review of the Commission’s par- 
ticipation in various procedures for 
enforcing restitution by officers and 
directors to the Corporation, par- 
ticularly in derivative actions. (Ad- 
dress: Virginia Law Review, Clark 
Memorial Hall, Charlottesville, Va.: 
price for a single copy: $1.00). 


Dyworce—some Reflections on 
Williams v. North Carolina II’: An 
article noteworthy for its analytical 
clarity, on the problems still to be 
solved in the wake of the Supreme 
Court decisions in the Williams 
cases, is in the April issue of the 
Virginia Law Review (Vol.32—No. 
3; pages 555-581). Professor Gerhart 
Husserl, formerly affiliated with Ger 
man universities and now professor 
of law at National University, con- 
siders, in this first installment of 
two articles the differences between 
a judgment or decree for divorce 
and other kinds of judgments. Point- 
ing out that there is no such thing 
as a judgment upon a foreign judg- 
ment where the latter is a final de- 
cree of divorce, he reviews some of 
the limitations upon the effects of 
such decrees in other states; even 
after the Supreme Court’s decision 
in the first Williams case. 

His analysis of the effects of the 
decision in the second Williams case, 
while not complete in this first in- 
stallment, deals with the dilemma 
confronting the Supreme Court 
when called upon to consider two 
inconsistent State judgments in rela- 
tion to the “full faith and credit” 
clause, where the Court is not acting 
as final arbiter of a due process ques- 
tion. An initial conclusion of this 
analysis is that the State of Nevada 
continues to have authority to grant 
divorces, on whatever basis it sees 
fit, to all who meet its statutory re- 
quirements. (Address: Virginia Law 
Review, Clark Memorial Hall, Char- 
lottesville, Virginia; price for a single 
copy: $1.00). 











ap 


cis 


by 
m 
el: 


ju 


tit 


p 


B 


pl 





ents 


»ted 
par- 

for 
and 
par- 
Ad- 
lark 
Va.; 


ven 
sion 


the 
ase, 
in- 
ima 
yurt 
two 
ela- 
dit” 
ting 
ues- 
this 
ada 
rant 
sees 


Law 
har- 
igle 














Es: \TES — Apportionment of 
faxes—‘The Effect of a Direction 
na Will to Pay Succession Duties”: 
rhe impact of Federal and state 
state, inheritance and _ succession 
taxes has emphasized the importance 
4 the proper apportionment of 
such taxes among the persons inter- 
ested in an estate, and questions of 
apportionment are presented for de- 
cision with increasing frequency. 
Many States have attempted solutions 
by statute, without noticeably di- 
minishing the volume of litigation; 
elsewhere, the matter is controlled by 
judicial decision. ‘The situation in 
Canada is summarized in an article 
titled as above, by Frederick S. Bur- 
bidge of the Winnipeg, Manitoba, 
Bar appearing in the Canadian Bar 
Review for May (Vol. XXIV—No. 5; 
pages 405-417). ‘The author deals 
with the question as to what provi- 
sion in a will is sufficient to exon- 
erate particular legacies from the 
burden of the tax. He concludes 
that under the Canadian decisions, 
it is not sufficient merely to direct the 
executor to pay the tax, but that the 
testator must go further and specify 
the source from which the tax is to be 
paid. (Address: Canadian Bar Re- 
view, Room 816 Ottawa Electric 
Building, Ottawa, Ont., Canada; 
price for a single copy: 75 cents) . 


J uRIsPRUDENCE “Human 
Rights and the Law”: The March 
issue of the Fordham Law Review 
(Vol. XV—No. 1; pages 3-18) con- 
tained as its leading article an ad- 
dress before the Association of the 
Bar of the City of New York by Ed- 
ward §. Dore, Associate Justice of 
the Appellate Division of the New 
York Supreme Court for the First 
Department. That jurist accepted 
and supported the principle that 
law is founded ultimately, not in 
man’s mere subjective ideas, but in 
natural law, which imposes upon 
man the duty to conform to his own 
nature as a rational being and en 
dows him with inalienable rights as 


the means necessary to that end. ‘This 
philosophy of the origin of law, 
which was made the factual basis of 
our American system by the found 
ing fathers and was accepted by our 
greatest jurists, has been character- 
ized by Dean Roscoe Pound as “the 
oldest, longest continued, and most 
persistently enduring type, and the 
one with the most notable achieve- 


ments to its credit, in legal history.” 


Lately it has become the vogue, 
even in some high places, to reject 
natural law and its consequence, the 
inalienable right of human persons, 
even though such a rejection neces- 
sarily involves the denial of objec 
tive norms of right and wrong and 
the substitution of norms imposed 
impromptu by the dominant group, 
often a clamorous minority or com 
bination of minority groups vested 
by government or politics with the 
power to enforce their will. Inveigh 
ing against such a dangerous break 
ing-down of fundamental standards 
and saleguards, Judge Dore main 
tained that the modern doctrine 
leads inevitably to the dogma ol 
state omnipotence, which has pro 
vided the basis for the acts of the 
latter-day tyrants or dictators, in all 
lands. He stressed the need for study 
of the relation between natural law 
and international law, and con- 


cluded that 


ahs No merely mechanical interna 
tional arrangements or pieces of pa 
per, though we pile them as high as 
the Himalayas, can secure enduring 
international order without the ac 
ceptance by men and nations of the 
objective existence of right and wrong 
in a natural law binding on all. . . 


Judge Dore’s exposition takes on 
added force and practicality when 
there is taken into account the fact, 
which its text and tenor show abun- 
dantly, that it is not the preachment 
of an academic philosopher, but the 
earnest conclusion of a hard-working 
judge who has given the best years 
of his life to the meting out of law- 
governed justice between man and 


man. (Address: Fordham Law Re- 
view, 302 Broadway, New York 7, 


N. Y.; price for a single copy: $1.00). 


Law Magazines 


L azor LAW —“Significant De- 
velopments In Labor Law 1941- 
1946”: Perhaps in no field of law has 
the Supreme Court divided as often 
and as sharply, in recent years, as in 
the field of labor law. In the June 
issue of the George Washington Law 
Review (Vol. 14—No. 4; pages 537- 
563), Mr. Donald R. Richberg, of the 
District of Columbia Bar, at one time 
General Counsel for the NLRA and 
for labor unions, analyzes the recent 
trend and the underlying differences 
of view. He is generally critical of 
the pro-labor leaning and decisions 
of the prevailing majority, and sym- 
pathizes with the attitude and 
ground for the strong dissents of the 
outvoted minority, in the Supreme 
Court. He discusses critically, but 
withal in a restrained and well-rea- 
soned manner, the Court decisions 
during 1941-1946, and deals inter 
«lla with the following controversial 
phases of labor laws: monopolistic 
aspects, free speech, federal power, 
and administrative finality. 

Ihe temper and character of this 
informative and stimulating article 
is epitomized by its concluding sen- 
tence: “So in tracing the course of 
labor law in recent years, I come to 
the conclusion that the most signi- 
ficant fact is that the pendulum has 
swung so far that it is either going 
to swing back before long, or some- 
thing inside the clock is going to 
smash!” (Address: The George 
Washington Law Review, George 
Washington University, Washing- 
ton, D. C.; price for a single copy: 
$1.00) . 


Law AND LEGISLATION— 
Indiana Law and Legislation, 1940- 
1945”: To be added to the growing 
list of summaries and synopses of 
developments in the law during the 
war years is the Digest on Indiana 
law to which the April issue of the 
Indiana Law “Journal is devoted 
(Vol. 21—No. 3; pages 235-471). The 
articles are written by various pres- 
ent and past members of the law 
faculty at the University of Indiana. 
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The topics covered are as follows: 
Labor Law, by Leon H. Wallace; 
Business Organization, by Ben F. 
Small, Jr.; Indiana Security Law, 
by Bert Hopkins, now Dean of the 
University of Connecticut Law 
School; Equity, by Ben F. Small, Jr.; 
Municipal Corporations, by Leon H. 
Wallace; Criminal Law and Proce- 
dure, by Jerome Hall; Contracts, 
Sales and Insurance, by Henry B. 
Witham; Negotiable Instruments, by 
James Ogden; and Torts, by Fowler 
V. Harper. (Address: The Indiana 
Law Journal, 38 Maxwell Hall, 
Bloomington, Indiana; price for a 
single copy: 75 cents) . 


LEcistaTION—Resume of the 
Acts of the New York State Legis- 
lature in 1946: As is its custom, the 
New York State Bar Association 
Bulletin devotes its June issue (Vol. 
18—No. 3; pages 115-163) to a re- 
sume of important new laws enacted 
at the 1946 session of the Legislature 
of that state. The authors are official 
spokesmen in the fields covered. The 
article on Rent Control by D. Mal- 
lory Stephens, Chairman of the Joint 
Legislative Committee to Study 
Rents, the Summary of Insurance 
Legislation by Robert E. Dineen, 
State Superintendent of Insurance, 





and the Survey of New Laws Af- 
fecting Banking Organizations, by 
John Frank Wood, Deputy Superin- 
tendent and Counsel of the New 
York State Banking Department, are 
especially noteworthy, for lawyers of 
other states as well as in New York. 
(Address: New York State Bar Asso- 
ciation Bulletin, 90 State Street, Al- 
bany 7, N. Y.; price for a single 
copy not stated) . 


Property—rransfers by Will 
and Deed—The Effect of Illegal 
Conditions Annexed to Dispositions 
of Property”: This article by Walter 
J. Klockau, Jr., of the Illinois Bar, 
in the Illinois Law Review for 
March-April, (Vol. XL—No. 4; pages 
464-488) deals with the interesting 
and perennial question as to whether 
an illegal condition attached to a 
transfer renders it wholly void, so 
that the grantor retains title to the 
property, or is to be disregarded 
with the result that the grantee’s ti- 
tle becomes absolute. The authori- 
ties are discussed at some length, and 
the differing results that flow from 
the circumstances that the transfer 
is by deed or will, or that the con- 
dition is held to be a condition sub- 
sequent or a condition precedent, 
are analyzed. The writer evidently 











NOTICE OF ANNUAL MEETING OF MEMBERS 
| AMERICAN BAR ASSOCIATION ENDOWMENT 


The Annual Meeting of members of the American Bar Association Endowment 





| and for the transaction of such other business as may come before the meeting. 
| All members of the American Bar Association are members of the Endowment. 
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will be held during the week of the Annual Meeting of the American Bar Asso- 
ciation, October 28-31, 1946, at Convention Hall, Atlantic City, New Jersey, for 


the election of a member of the Board of Directors for the term of five (5) years, 


feels that the courts have been too 
prone to apply historical rules with- 
out sufficient regard to the probable 
intent of the grantor if he had con- 
sidered the possibility that the con- 
dition might be declared illegal. (Ad- 
dress: Illinois Law Review, North- 
western University School of Law, 
357 East Chicago Avenue, Chicago 
11, Ill; price for a single copy: 
$1.00). 


Tria OF ACTIONS—Tender of 
Defense: The May issue of the 
Marquette Law Review (Vol. 30— 
No. 1; pages 1-12) gives a discussion 
of the doctrine known as “tender of 
defense”. When a person is respon- 
sible over to another, either by 
operation of law or by express con- 
tract, and he is duly notified of the 
pendency of the suit and requested 
to defend, the judgment, if obtained 
without fraud or collusion, will be 
conclusive against him, whether or 
not he appeared. The current article 
endeavors to point up for the prac- 
tising attorney some of the situations 
in which the doctrine is applicable, 
the extent of its functioning, and the 
requisites for an effective tender of 
defense. (Address: Marquette Law 
Review, 1103 West Wisconsin Av- 
enue, Milwaukee 3, Wisc.; price for 
a single copy: 75 cents) . 
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@ An active worker in the Amer- 
ican Bar Association who has ren- 

dered distin- 
guished civic and 
military service, 
and is olten in 
the news as Un- 
der Secretary ol 
War, is Brigadier 
General KENNETH 
CLAIBORNE Roy- 
aLL, of Golds- 
boro, North Car- 
olina, who by an 
appointment made by 
Roosevelt defended the Nazi sabo- 
teurs when they were tried under 
\merican justice and presented to a 
special session of the Supreme Court 
of the United States the habeas cor- 
pus proceedings to determine the 





KENNETH C. ROYALL 


President 


legal questions involved in their 
detention and trial. 

RoyYALL was born in Goldsboro 
in 1894, was graduated from the 
University of North Carolina in 
1914 and from the Harvard Law 
School in 1917, where he was Editor 
of the Harvard Law Review during 
1915-17. He served overseas as a lieu- 
tenant in the infantry during 1917- 
19. He was admitted to the Bar of 
his State in 1919, and has practised 
law in Goldsboro and in Raleigh, as 
law partner of Ex-Governor Ehring- 
haus and of Willis Smith, now Presi- 
dent of the American Bar Associa- 
tion. Meanwhile, he has been active 
in professional, civic and business 
affairs in his State, and has served as 





State Senator and Attorney General. 
He was commissioned a Colonel in 
the Army of the United States in 
1942. His duties as Under Secretary 
ot War have taken him around the 
world. 

On July 9, Royvatt received the 
report of the War Department’s Ad- 
visory Board on Clemency, made up 
of many lawyers and headed by 
former Associate Justice Owen J. 
Roberts, of Pennsylvania. 


Ihe courts-martial sentences of 
more than 22,500 general prisoners 
of the Army have 
been reviewed by 
this Board, and 
it was stated that 
eighty-five per 
cent of them have 
been reduced. Al- 
most one-third of 
the prisoners have 
been released. 





The only figure 


OWEN J. ROBERTS 


remaining un- 
changed is the 344 men sentenced 
io life imprisonment; their offenses 
were deemed to be heinous. “Clem- 
ency is and always has been the cap- 
stone of the whole system of military 
justice”, said Chairman Roberts. 

In receiving the report, KENNETH 
C. Roya, Under Secretary, said: 
“The report represents an outstand- 
ing, perhaps a unique, accomplish- 
ment in the field of punitive justice. 
Not only by the elimination of exces- 
sive sentences, but also by the equal- 
ization of sentences imposed for the 
same offenses, your group has afford- 
ed relief for many general prisoners 
of the Army.” 

Under Secretary ROYALL has also 
had an active relationship to the cre- 
ation and functioning of the War 
Department’s Advisory Committee 
on reforms in the historic court- 
martial procedures (see 32 A.B.A.J. 
254). The members of that Com- 
mittee, which include former Presi- 
dents Arthur T. Vanderbilt, Joseph 
W. Henderson, Walter P. Armstrong, 
and Jacob M. Lashly, of the Associa- 
tion, were nominated by President 
Willis Smith at the request of the 





Secretary of War, former Judge Rob- 
ert P. Patterson. 


@ ProrFessorR GEORGE THOMAS 
WASHINGTON, a 38-year-old native of 
Ohio, was nomin 
ated by President 
Truman on July 
10 to be Assistant 
Solicitor General 
of the United 
States, in the 
place of Harold 
W. Judson of 
California, who 





resigned. He has 


GEORGE T. 
WASHINGTON 


been acting Solic- 
itor General since April, during the 
absence of Mr. Judson on Depart- 
ment of Justice litigation matters in 
Europe. 

Professor WASHINGTON is said to 
be a direct descendant of Colonel 
Samuel Washington, who was a 
brother of the first President of the 
United States. In the genealogical 
Society of the Cincinnati, Professor 
WASHINGTON is said to represent 
George Washington, as the latter’s 
nearest living relative. 

Born in Ohio, Professor WaAsH- 
INGTON was graduated from Yale 
University in 1928. He was a Rhodes 
Scholar at Oxford and won a law 
degree there in 1931. He was gradua- 
ted from the Yale Law School, 
magna cum laude, in 1932, and was 
a Teaching Fellow. From 1932 to 
1938, he was a Professor of Law at 
Cornell University and made a bril- 
liant record as a teacher and as 
an exponent of “advanced” ideas of 
jurisprudence and governmental 
policy. 

He was a Special Assistant to the 
Attorney General in the _ prepara- 
tion and trial of the eight Nazi 
saboteurs in 1942. Later in that 
year, he went to the middle east as 
head of a lend-lease mission and was 
stationed in Teheran and Baghdad 
during 1943 and 1944. 

Returning to the United States, 
he assisted Solicitor General 
McGrath, of Rhode Island, in the 
Yamashita and Homma cases. Dur- 
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ing some of the sessions of the Eco- 
nomic and Social Council of the 
United States he was legal adviser to 
former Governor John N. Winant, 
of New Hampshire, the American 
representative. At times he worked 
ior the Department of Justice in 
perfecting the Administrative Proce- 
lately 
Congress and signed by President 
lruman. Professor WASHINGTON has 


dure Act, passed by the 


been a member of the American Bar 
Association since 1939. 


@ A distinguished Seattle lawyer and 
member of the American Bar Asso- 
ciation who as the 
Judge Advocate 
General of the 
Army has cooper- 
ated with it in the 
Legal Assistance 
program and oth- 
er activities dur- 
ing World War 
II is Major Gen- 
eral Myron C. 
CRAMER, who has 





MYRON C. CRAMER 


been appointed as the American 
member of the International Mili- 
tary Tribunal for the Far East, in 
the place of Chief Justice Higgins of 
the Syperior Court of Massachusetts 
(32 A.B.A.J. 209), who has resigned 
in order to resume his judicial 
duties. 

3orn in Portland, Connecticut, 
in 1881, General CRAMER was gradu- 
ated from Weslyan University, Con- 
necticut, in 1904, and received his 
law degree from Harvard Law 
Schoo] in 1907. He engaged in the 
active practice of the law in New 
York City, 1907-1910. He removed 
to Tacoma, Washington, and was in 
law practice there until he returned 
to seryice in the Army of the United 
States. During World War I he was 
Assistant Chief of Staff and acting 
Chief of Staff, 41st Division, “rance, 
June, 1917, to August, 1919. He was 
appointed Major in the Judge Ad- 
vocate General’s Department, July 
|, 1920; was promoted to Lieutenant 
Colonel in 1935, and to Colonel in 
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1939. He taught law at United 
States Military Academy, West Point, 
1922-1924. He served as Judge Ad- 
vocate, Philippine Department, 1935- 
1937, and was appointed Judge Ad- 
vocate General of the United States 
Army, with the rank of Major Gen- 
eral, December 1, 1941. 

During World War II General 
CRAMER attended and addressed sev- 
eral meetings of the American Bar 
Association and its House of Dele- 
gates (see 30 A.B.A.J. 616, 618; 32 
A.B.A.J. 170). His team work with 
the Association in the Legal Assist- 
ance program for the Army utilized 
the services of the organized Bar 
throughout the United States, and 
he wrote in high praise of the aid 
rendered by the Association (31 
\.B.A.J. 595). His legal training and 
varicd experience will be recognized 
as qualifying him for service in the 
Tribunal which is now engaged in 
trying the Japanese ‘“‘war lords” in 
Vokio. 


@ For a “Wall Street lawyer” to be 
appointed to a high Federal office has 
not been custo- 
mary for some 
years. For a law- 
yer of that “tar- 
get” locality to be 
appointed amem- 
ber of the Securi- 
ties and Exchange 
Commission, may 
be a 





harbinger 
EDMOND M. HANRAHAN Of something or 
other. 

EpMoND M. HANRAHAN, member 
since May of 1933 of the busy law 
firm of Sullivan, Donovan and Hee- 
nehan, with offices at No. 14 Wall 
Street (the Banker’s Trust Build- 
ing), has been appointed by The 
President and confirmed by the Sen- 
ate as a member of the SEC. 

He was born in 1906 in Cortland, 
a village in Central New York, a re- 
gion which has sent to the metropo- 
lis many fine lawyers. He was gradu- 
ated from the Fordham University 





Law School in 1929, and has prac- 
tised law assiduously ever since. 
When his name was before the Sen- 
ate Committee on Banking and Cur- 
rency, he was questioned at some 
length about his clients and the 
many clubs and organizations to 
which he belongs, by Senator Hugh 
B. Mitchell, Democrat, of Washing- 
ton State. There was an evident fear 
that these affiliations, which included 
the Manhattan Club, the Friendly 
Sons of St. Patrick, and the Catholic 
Club of Brooklyn, aligned him in the 
“conservative side,” although his 
party regularity was unquestionable. 
HANRAHAN said that he had spe- 
cialized in bank reorganizations and 
trial hearings, and that his firm’s lu- 
crative practice was mostly in the es- 
tate, trust and corporate fields, foi 
clients not chiefly in “Wall Street”. 
His activity in the New York State 
Bar Association and its Committee 
on State Legislation also led to ques- 
tioning, to see if his committee work 
had involved the expression of views 
as to SEC regulation. His confirma- 
tion was finally recommended with- 
out recorded opposition. The Senate 
followed suit. 
sanson Purcell, who resigned as 
Chairman of the SEC, has become 
the Washington member of the Root, 
Ballantine, Harlan, Bushby and Pal- 
mer firm. “I have always wanted to 
do general law practice,” he said. 


@On July | Joun C. HERBERG, a 
native of St. Paul, Minnesota, be- 
came at the age 
of 35 the head of 
the Chicago office 
of the Anti-Trust 
Division of the 
Department of 
Justice, with gen- 
eral supervision 
over anti-trust en- 
forcement in the 
Middle West. 

He entered 
the Anti-Trust Division in the fall of 
1934, after being graduated from the 
University of Minnesota Law School. 





JOHN C. HERBERG 
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in addition to appellate experience 
with the Division, HERBERG took an 
ictive part during 1938-1942 in the 
trial of the Aluminum Company of 
\merica, succeeding Walter L. Rice, 
is chief of the prosecution staff in 
194]. 


Entering the Armed Forces in 
May of 1942, he served first on the 
staff of the Judge Advocate General 
of the Army in the Planning Branch 
and later in the Office of the Assist- 
ant Chief of Staff, G-I, where he was 
engaged in matters of personnel 
legislation. He left the service as a 
Lieutenant Colonel in March of this 
year to resume his duties in the Anti- 
Frust Division. Upon separation, 
he was awarded the Legion of Merit 
for exceptionally outstanding _per- 
formance of duty as a member of the 
staff of the Assistant Chief of Staff. 


® Colonel Martin ‘TOLLEFSON § has 
been designated as Dean of the Law 
School of Drake 
University, in Des 
Moines, Iowa. 
Now on duty in 
Washington, he 
expects to go on 
terminal leave so 
as to take up his 
work at Drake 
about Septem- 
ber 1. 


MARTIN TOLLEFSON 


He came to 
Drake as professor of law in 1926 and 
served as Acting Dean of the Law 
School from 1937 to 1941. Upon the 
death of President D. W. Morehouse 
in 1941, he acted as chairman of the 
council of Deans until the appoint: 
ment of Dr. Henry G. Harmon as 
President of the University. 

As a Captain in the Army Re- 
serve Corps, ‘TOLLEFSON was called 
to active service in the fall of 1941, 
for duty in the Military Intelligence 
Division of the Judge Advocate 
General's office. He was promoted to 
the ranks of Major and Lieutenant 
Colonel in 1942 and to that of Col- 
onel in 1943. He was Chief of the 
legal branch of the Prisoner-of-War 
Division, then Assistant Director of 


the Division in 1942, and became 
Director in 1942. 
awarded the Legion of Merit for 


He was recently 


his “distinctive and outstanding” 
service in the prisoner-of-war opera- 
tions. During World War I, he was 
with the 34th Engineers Corps in 
France for about fourteen months. 

A graduate of St. Olaf College, 
TOLLEFSON received his M. A. degree 
from the University of North Dako- 
ta. His degrees in law and philoso- 
phy were from the University of 
He was a Brandeis Re- 
search Fellow at Harvard University. 


Minnesota. 


Following graduation from St. Olaf, 
he taught for a year in the public 
schools at Garrison, North Dakota, 
and later practised law at Hillsboro 
in that State. He was assistant pro- 
fessor of political science and law 
at the University of Kansas before 
coming to Drake. 

He is a member of the American, 
Federal, lowa and Polk County Bar 
Associations, and has served on 
various committees in those organiza- 
tions. 


@ A young Montana lawyer, GRANT 
W. KELLEHER, at the age of 33, has 
been appointed 
as the head of the 
Boston office ol 
the Anti-Trust 
Division of the 
Department of 
Justice. 

A native of 
Butte, Montana, 
he joined the staff 
of the Anti-Trust 
Division in Sep- 





GRANT W. KELLEHER 


tember of 1934. The previous June 
he had been graduated with honors 
from the University of Montana 
Law School. His experience with 
anti-trust enforcement, both in trial 
and appellate litigation, has in- 
cluded participation in the Sugar In- 
stitute, Madison Oil, and American 
Medical Association cases. He was in 
joint charge of the investigation, in 
New York in 1938, of restraints of 
trade in the country-wide housing 
probe, under former Assistant Attor- 


Lawyers in the News 
») 


ney General Thurman Arnold. In 
1938 he was placed in charge of the 
grand jury investigation of the gyp- 
sum industry. Later he prosecuted 
the criminal case against the major 
gypsum companies, in the fall of 
1941. 

In August of 1942, KFLLEHER 
entered the United States Navy and 
served in the Pacific as a squadron 
Air Combat Officer 
aboard the Carrier Shamrock Bay. 


Intelligence 


He resumed his duties at the Depart- 
ment last November. 


@Ciark M. Citrrorp, the young 
Missourian whose rise in the law, 
the Navy, and ot 
ficial Washing- 
ton, was chroni- 
cled in this de- 
partment (32 A. 
B.A.J. 278) is 
back in the news 
because of his ele- 
vation from the 
post of Naval 
\ide to The 
President to that 
of Legal Adviser to The President. 
In his new post, CLARK M. CLIFFORD 
succeeds former Judge Samuel Ros- 





CLARK M. CLIFFORD 


enman, the gifted “ghoster” who 
returned some months ago to law 
practice in New York City and is 
expected to be the nominee of his 
party this fall for Associate Judge 
of the Court of Appeals, if the 
efforts of bar association leaders for 
a bi-partisan designation of the sit- 
ting judge (a Republican) fail. 
Agreement on the bi-partisan nomi- 
nation of Chief Judge John T. 
Loughron, a Democrat appointed by 
Governor Dewey, has been arrived 
at, with the active intervention of 
the state and local bar associations. 

Currorp has been doing law 
work at the White House, anyway, 
but now has the title and the respon- 
sibility. He still insists that he is 
looking forward to his return to his 
work in the St. Louis law firm headed 
by Jacob M. Lashly, a former Presi- 
dent of the American Bar Associa- 
tion. 
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Prepared by Committee on Publications, Section of Taxation: Mark H. 
Johnson, Chairman, New York City, William A. Blakely, Dallas, Texas, 
Philip Bardes, Howard O. Colgan and Martin Roeder, New York City, 
Allen Gartner, Washington, D. C., and Edward P. Madigan, Chicago. 


Excess Profits Tax Council 


As reported last month, the hearings 
and conferences in which the Chair- 
man of the Tax Section participated 
have resulted in the creation of a new 
Excess Profits Tax Council to ad- 
minister relief claims under Section 
722. The Council consists of fifteen 
eminent lawyers, accountants, and 
economists, of whom ten were not 
employed by the Bureau of Internal 
Revenue at the time of appointment. 
The Council is technically established 
as a field group in the Bureau, and 
has full responsibility for matters of 
interpretation, policy, and procedure 
in the Bureau administration of Sec- 
tion 722 matters. 

It is expected that the Council 
will pass upon some $8,000,000,000 
of claims. Among its first activities 
will be an attempt to settle the ap- 
proximately 600 cases now pending 
in the Tax Court. The Council is 
expected to have a Conference Group 
to attempt settlement of disputed 
cases, and a Review Group to exam- 
ine cases in which taxpayers and field 
agents of the Bureau have reached 
agreements. Each field office will have 
a special committee in charge of these 
cases, to which the examining agent 
will be responsible, and which in turn 
will be responsible to the Council. 
Of course, if the taxpayer is dissatis- 
fied with the relief finally accorded 
him within the Bureau, it may appeal 
to the Tax Court. 


Corporate Gain 

on Liquidation 

In one of the most astonishing tax 
opinions in recent years, the Second 
Circuit has indicated that a corpora- 
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tion realizes income as the result of 
a liquidating distribution, if the val- 
ue of the property exceeds the basis 
of the property in its hands. Fairfield 
Steamship Corp. v. Com’r (C.C.A. 2, 
June 21, 1946), aff'g 5 T.C. 566. This 
result violates the express provisions 
of Reg. 111, Sec. 29.22 (a) -20, and a 
long line of court decisions. 

The issue arose under the now- 
familiar rule of Com’r v. Court Hold- 
ing Co., 324 U.S. 331, where the Su- 
preme Court held that a corporation 
could not avoid the realization of 
gain upon a sale which it had nego- 
t‘ated, merely because it was liqui- 
dated before the sale was completed 
and because the sale was actually con- 
summated by the stockholders. The 
present case was quite similar, except 
for one important fact: Although ne- 
gotiations were carried on while the 
corporation still owned the property, 
these negotiations were conducted on 
behalf of the stockholder, and it was 
always intended that the ‘property 
would not be sold until after it had 
been acquired by the stockholder in 
liquidation. The Tax Court, with 
three dissents, found this distinction 
immaterial, and held that the sale 
must be imputed to the corporation. 
The Circuit Court stated that this 
reasoning was erroneous, but affirmed 
the decision on another ground. 

The reason for the affirmance is, 
to say the least, questionable. It so 
happened that the sole stockholder 
in this particular case was another 
corporation, and the taxpayer as- 
sumed that the liquidation was non- 
taxable under the special provisions 
of Section 112 (b) (6) relating to in- 
tercorporate liquidations. The Cir- 


cuit Court held, however, that this 
statute was inapplicable because the 
liquidation contemplated that the 
parent corporation would dispose o! 
the property. Therefore, it held, the 
subsidiary corporation realized gain 
upon the distribution to the parent. 
The court missed entirely the point 
that Section 112 (b) (6) has nothing 
whatsoever to do with the gain of the 
subsidiary: If the section applies, it 
affects only the gain of the parent. 
The liquidated corporation does not 
have any gain or loss as a result of 
the liquidation, whether its stock- 
holders are individuals or a parent 
corporation. And the tax in issue 
here was that of the liquidated cor- 
poration. } 

This decision is very important 
in its limitation of the Court Holding 
Co. rule. It is even more important, 
however, in its indication that a sub 
sequent sale is not necessary to create 
gain to the liquidated corporation. It 
is obvious, however, that this latter 
result was the product of a complete 
misconception of the statute, and it 
may be anticipated that the rule will 
not be followed in subsequent cases. 


Income from Reacquisition 


of Own Bonds 


In Lewis F. Jacobson, 6 T.C. No. 133, 
an individual was personally liable 
on certain negotiable mortgage bonds. 
Subsequently, in a period when the 
bonds were selling at depressed prices 
he purchased and retired certain of 
the bonds. Some were purchased 
through direct negotiations between 
either the debtor or his lawyer and 
the holders of the bonds. In those 
instances, the Tax Court (but with 
six dissents) said the excess of face 
value over price paid for the bonds 
constituted a gratuitous gift exempt 
from the income tax under the rule 
laid down by the Supreme Court in 
Helvering v. American Dental Co., 
318 U.S. 322. Other bonds were pur- 
chased through the secretary of the 
bondholder’s committee and through 
security dealers. In those instances 
the Tax Court held that “the per- 
sonal element we think necessary to 

(Continued on page 523) 
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Juntwr Bar Notes 


by I. Julian Skinner, Jr. SECRETARY, JUNIOR BAR CONFERENCE 


It should be remembered that while 
earning a livelihood is the motivat- 
ing force for work by most men, an 
attorney-at-law is engaged in a pro- 
fession and not in business in the 
usual sense of the word. It is gener- 
ally considered that as an officer of 
the court a primary obligation of a 
lawyer is to render public service, 
and although he is definitely enti- 
tled to and should receive reasonable 
compensation for his services, and 
even though he is otherwise expected 
to conduct his office in a reasonable 
and businesslike manner, his duty 
to the public requires that he con- 
duct his affairs in a manner which 
is consistent with applicable rules of 
ethics and the public welfare. 

The rendering of public service 
is particularly appealing to the 
younger lawyers who, while being re- 
luctant to pursue radical courses of 
action, nevertheless are prone to 
quickly recognize the need for im- 
provement in matters pertaining to 
the law and its administration. This 
youthful desire to “reform” is to be 
encouraged—especially when it is 
tempered by advice and consultation 
with the older members of the Bar. 


Bar Associations 
Serve the Public 
and the Profession 


Recognizing that attorneys can best 
serve the public by functioning col- 
lectively, lawyers have formed bar 
associations. Organization of the Bar 
permits an exchange of ideas among 
the members and affords a medium 
through which lawyers may express 
themselves after carefully consider- 
ing the matters concerning which 
they desire to take a position. Or- 
ganization means strength, and 
through strength lawyers can accom- 





plish much for the public and at the 
same time serve their own interests. 

The twentieth century has 
brought with it a tendency to deal 
with problems on a national basis. 
Industry is organized in that manner 
and so is labor and agriculture. The 
same is true with respect to most ma- 
jor groups, or activities. Certainly 
the lawyers must be organized na- 
tionally as legislation enacted by 
Congress is of vital interest to all 
attorneys. A national organization 
is necessary in order that lawyers 
may effectively advocate measures 
which will be in the public interest 
and oppose those interests which will 
adversely affect the public or the 
profession. 


American Bar Association 
Exists for Public Service 


The objectives of the American Bar 
Association are “to advance the sci- 
ence of jurisprudence, promote the 
administration of justice and uni- 
formity of legislation and of judicial 
decision throughout the nation, up- 
hold the honor of the profession of 
the law, and encourage cordial inter- 
course among the members of the 
American Bar.” The Association 
stands today, after many years of ex- 
istence, as the national representa- 
tive of the Bar, and as such it seeks 
to fulfill the objectives referred to 
above. 

The Junior Bar Conference is 
dedicated to those objectives and has 
sought earnestly to secure participa- 
tion of younger lawyers in an exten- 
sive and nationwide program de- 
signed to further those objectives. 


Importance of Membership in 
American Bar Association 


At the outset of this year, the Junior 


Bar Conference adopted the solicita- 
tion of members for the American 
Bar Association as one of its major 
objectives for the year. It was the 
view that with many younger law- 
yers returning from the service, the 
Conference would be the agency 
which would appeal to them. 

Accordingly, the Junior Bar Con- 
ference has sought and is seeking to 
interest lawyers—especially those of 
junior bar age (i. e., those under 36 
years of age)—in the vast scope of 
the werk of the American Bar Asso- 
ciation and its accomplishments, 
such as the widely heralded Adminis- 
trative Procedure Act which was 
sponsored by the American Bar As- 
sociation and which recently became 
Federal law. 

A carefully planned membership 
campaign is underway. Complete 
lists of prospective members have 
been prepared and have been proc- 
essed in the headquarters office in 
Chicago. Letters of invitation are 
being written to prospects by na- 
tional Bar leaders and by state mem- 
bership committee chairmen. 


Membership Contest 


The Junior Bar Conference is spon- 
soring a membership contest in 
which all of its members are urged 
to participate. Credits will be given 
Conference members who obtain new 
members for the American Bar As- 
sociation and valuable prizes will be 
awarded those receiving the highest 
number of credits. Rules for the 
contest have been announced in re- 
cent issues of the JOURNAL and in 
The Young Lawyer. At the recent 
meeting of the Board of Governors, 
one change was made in the rules, 
extending the contest through Sep- 
tember. 


Conference Members Are Under 
Duty to Obtain Members 


The members of the Conference are 
responding admirably on the whole. 
Membership applications at the rate 
of several hundred a week have been 
received in the Chicago office during 
recent weeks and many of these ap- 
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plications have been obtained by 
members of the Conference. It is the 
responsibility of Conference mem- 
bers to solicit applications from qual- 
ified lawyérs, and they are generally 
recognizing that responsibility. Ex- 
perience has shown that those so- 
licited usually welcome the invita- 
tion to apply for membership. 
William R. Eddleman of Seattle, 


Washington, is serving as Chairman 
of the Membership Committee of 
the Junior Bar Conference. He re- 
ports that the state membership 
chairmen unselfishly are devoting 
much time to the work. 
Improvement in the administra- 
tion of justice is a major objective of 
the American Bar Association. Its 
membership not only realizes that 


Letters to the Editor 


To the Editor: 


The excellent coverage given by 
the JOURNAL respecting the United 
Nations organization and the devel- 
opments therein deserves the highest 
commendation. I trust that it will 
be possible for you to continue to 
devote considerable space to the 
problems in this most important 
field. No other part of law now oc- 
cupiles nor will soon ascend to the 
paramount position held by this 
subject of international law. 

Che American Bar Association 
should and will be a vital force in 
the shaping and growth of an 
orderly and functioning system of 
international authoritv. The con- 
tributions already made are demon 
strative of its capabilities in this 
respect. 


\ further 


rendered by the 


service could be 
Association in 
sponsoring the formation of an 
active international bar association. 
Such an organization of the lawyers 
of all nations might well be the 
means of advancing the timetable 
for world government by a_ sub 
stantial period of time. The respect 
and understanding to be gained 
through the joint discussion, asso- 
ciation, and cooperation of the 
members of such a group will inure 
to the benefit of all peoples. 

No profession should be better 
qualified to pierce the “iron cur- 
tains” which now separate a small 
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world into small nationalistic com- 
partments. Lawyers, by training and 
practice, are schooled in the trade of 
advocating without bitterness and 
compromising without surrender. 
An effective world-wide association 
of lawyers would be a major step 
toward the attainment of the faith 
and tolerance prerequisite to a work- 
able plan of law and justice for all. 

The desirability of having the 
membership of such a society based 
upon individuals, rather than upon 
an association of existing national 
bar groups, seems evident. In the in- 
ception, however, it may prove prac- 
tical only to sponsor an organization 
of this kind in conjunction with law 
bodies of other nations. The manne 
and extent of the Association’s pai 
ticipation and the method by which 
the international association is to 
be initiated should receive thorough 
investigation and _ discussion, but 
now is the time for an aggressive 
and purposeful move to this end. 

BERNAL SEAMSTER 

New York 


To the Editor: 


There is no particular reason why 
Walter Lippmann should not argue 
that the Nuremberg show is “legal” 
and base his case on the premise 
that treaties are laws, although even 
the most casual reading in the field 
would reveal that the premise is false. 
For the editors of the journal of our 


they owe a duty to the public to in 


sist upon such improvement in those 
respects in which it is needed, but 
they have foresight enough to know 
that unless the organized Bar volun 
tarily causes such improvement the 
public may take legislative or othe: 
action which may be ill advised. Mem- 
bership in the Association should 
interest every qualified lawyer. 


leading bar association to adopt that 
premise, even rhetorically, as was 
done in the May issue (32 A.B.A.]. 
$11), is, however, a more serious 
business. How can it possibly be 
justified? 

It is, of course, true that, in the 
United States, treaties are, by Ar- 
ticle VI of the Constitution, made a 
part of the “supreme law of the 
land”; just how limited and shadowy 
a part was made clear by Chief 
Justice Marshall more than a cen- 
tury ago in Foster v. Neilson (1829) 
7 L. ed. 415. He said (pages 435- 
136) : 

Our Constitution declares a treaty 
to be the law of the land. It is, con 
sequently, to be regarded in courts of 
justice as equivalent to an Act of the 
Legislature, whenever it operates of 
itself without the aid of any legis 
lative provision. But when the terms 
of the stipulation import a contract— 
when either of the parties engages to 
perform a particular act—the treaty 
addresses itself to the political, not the 
judicial department; and the Legis 
lature must execute the. contract be 
fore it can become a rule for the 
court. (Italics supplied.) 

The result is that such provisions of 
a treaty as are in the nature of mu- 
nicipal law may give rise to rights 
enforceable in the courts. In such 
cases, they will be treated by the 
courts “as equivalent to an Act of 
the Legislature’. Since we stopped 
acquiring land from the Indians and 
our American neighbors, such pro- 
visions are rare. When, however, the 
provisions ‘ 
either of the parties engages to per- 
form a particular act” or to refrain 
from an act—“the treaty addresses 
itself to the political, not the judicial 
department”. But even treaty pro- 
visions which are in the nature ol 


‘import a contract—when 
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i1unicipal law bind the courts only 
ntil Congress supersedes them, and 
that Congress may, without judicial 
nterference, legislate contrary to the 
spirit and intent of such provisions 
ias been clear at least since the case 
i The Cherokee Tobacco (1871) 
20 L. ed. 227. 

In that case it appeared that Con- 
sress in 1868 had passed a law ex- 
tending the tax on tobacco to all 
tobacco “produced anywhere within 
the exterior 
United States”. 
1866, however, the United States had 


boundaries of the 
By treaty made in 


solemnly agreed that every Chero- 
kee Indian should “have the right 
to sell any products of his farm... . 
and to ship... the same to market 
without restraint, paying any tax 
.. levied... on the quantity sold 
outside of the Indian territory.” The 
United States libelled for non-pay- 
ment of the tax a quantity of tobacco 
within the territory and not sold 
or offered for sale outside. The libel 
was sustained by the District Court, 
and the judgment of the District 
Court was sustained by the United 
States Supreme Court. The case was 
one of those which, Mr. Justice 
Swayne said (page 229) : 
. . . give rise to questions which 
must be met by the Political Depart- 
ment of the Government. They are 
beyond the sphere of judicial cog- 
nizance. In the case under consider- 
ation the Act of Congress must pre- 
vail as if the Treaty were not an ele 
ment to be considered. If a wrong 
has been done, the power of redress 
is with Congress not with the judi- 
ciary, and that body, upon being ap- 
plied to, it is to be presumed, will 
promptly give the 
(Italics supplied.) 


proper relief. 

Treaties are not laws; they are 
merely contracts and are universally 
so defined. They bind only the hon- 
or, if any, of the high contracting 
parties. The only remedies for a 
breach consist of the imposition of a 
variety of sanctions, economic and 
military, the ultimate sanction, of 
course, being war. 

No forum exists in which a plain- 
tiff may purchase a writ to compel a 
defendant to defend against a charge 
of treaty breaking. The so-called 
“court” at Nuremberg, established by 


the victorious powers to “try” such 
(but only such) “war criminals” as 
they determined and able to function 
only because backed by the arms of 
those powers, is not such a forum. It 
is probably properly classifiable as 
a politico-military sanction. While 
it is analogous to a court martial, it 
is novel in that it is a joint affair and 
is “trying” the selected “‘accused”’ for 
acts not violative of military law o1 
the laws of war when committed. 

Many lawyers, as the JOURNAI 
says, have been deeply distressed at 
the Nuremberg goings-on. It is not 
unlikely, however, that the distress 
in most, if not all, cases stemmed 
from the abortive and somewhat hys- 
terical efforts of Mr. Lippmann, The 
New York Times, Mr. Justice Jack- 
son, and others to bring the “indict- 
ments” and “trials” within the sacred 
circle of justice under law. Lawyers 
rightly protested, some _ publicly, 
some privately. It is said that the 
late Chief Justice was numbered 
among the latter. 

The fatal obstacle to meting out 
to the Nazis miscreants justice under 
law was, and still is, that there was 
no law. This is not to say, of course, 
that they should have been turned 
loose. When the war ended, the 
victors had in their custody the Nazis 
psychopaths (except Hitler) who had 
planned the war and who had killed 
6,000,000 Jews. But the main prob- 
lem was not that of disposing of these 
canaille; it was that of resurrecting 
a starving and prostrated continent. 
Reports from Germany do not indi- 
cate that the “trials” have solved any 
of the problems of the occupation 
authorities. Was it supposed that 
they would? 

If, notwithstanding the evidence 
to the contrary, the “trials” were in 
fact decided on as an aid to the re- 
construction of Europe, why should 
more have been claimed for them 
than that they seemed a good idea 
with that end in view? If historical 
precedent were needed, reference 
could have been made to the Paris 
Convention of August 20, 1815, by 
which Great Britain, Austria, Russia, 
and Prussia agreed to banish Na- 
polean to St. Helena for life, which 
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proved to be an admirable and forth- 
right solution of a sticky problem 
and never pretended to be anything 
more than that. 


LesTeR E. WATERBURY 
New York 


Fditor’s Note: As Mr. Waterbury 
has made a reasoned presentation of 
his views on a legal topic which con- 
tinues to be of great interest to the 
Bar, the JOURNAL is pleased to pub- 
lish his letter. We have likewise 
published numerous articles which 
take different points of view. The 
\ssociation has taken no stand on 
the questions pending before the In- 
Military 


Nuremberg. The JourNAL has not 


ternational Tribunal at 
intended to go further, in it edi- 
torials up to this time, than to call 
attention to the vast impacts of the 
questions raised and to express the 
grounds for both hope and confi 
dence that the verdicts rendered 
will commend themselves to the 
opinion and conscience of mankind 
as the just results of a fair, full trial 
and as well-grounded in law unde 
which the Nations, their leaders and 
their peoples shall hereafter be able 
and willing to live. The rest we 
leave to the Tribunal and to the en- 
lightened but differing opinions of 


our readers. 


To the Editor: 


It gave me great pleasure to read 
in your April issue Walter P. Arm- 
strong’s generous review of my ar- 
ticle, ‘““The Bases of American Fed- 
eralism’’, and to know that its ideas 
would reach a far larger public than 
I had expected. It might interest 
you to know that my general con- 
clusions were based not only on the 
American experience, but on a con- 
siderable amount of research on the 
origins of Swiss, Canadian and Aus- 
tralian federalism. 

It is gratifying to see how much 
attention the JOURNAL gives to the 
subject of international organization 
in general. 

Joun C. RANNEY 


Smith College 
Northampton, Massachusetts 
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To the Editor: 

I am not a member of the American 
Bar Association nor even a lawyer 
but just an executive secretary of 
the legal department of a large cor- 
poration. 

However, I have just read the 
article entitled “Defense Against 
Leviathan” in the June issue of the 
JOURNAL, and I cannot refrain from 


dropping a line in commendation 


of such a brilliant expose of this 
vitally important question. Your 
magazine is read, for the most part, 
by intellectually superior people— 
leaders in their communities—and is 
to be complimented in bringing to 
them this scholarly analysis of a time- 
ly subject, particularly when it is 
written in such an interesting and 
easily read manner. 

I have been associated with law 














Kentucky State 
Bar Association 


The Kentucky State Bar Association 
held its 1946 Annual Meeting in 
Louisville on June 26 and 27. 

This is the first meeting that has 
been held in Kentucky since the out- 
break of war. More than 750 mem- 
bers registered for this meeting. 

Among the speakers were: Hon- 
orable Tom C. Clark, Attorney Gen- 
eral of the United States; Eugene L. 
Garey, New York City; Lyman M. 
londel, New York City; Honorable 
Eldon S. Dummit, Attorney General 
of Kentucky; Honorable Clyde B. 
Latimer, Judge of the Court of Ap- 
peals of Kentucky; E. Hobson James, 
Assistant United States District At- 
torney, Western District of Ken- 
tucky; Honorable Bryan A. Johnson, 
Judge of the 27th Circuit Court Ju- 
dicial District, and Colonel Irwin 
Waldman, New York City. 

The new officers of the Associa- 
tion are: C. C. Duncan, Monticello, 
president; Flavius B. Martin, May- 
field, president-elect; George §. Wil- 
son, Owensboro, vice president; 
Samuel M. Rosenstein, Louisville, 
secretary, re-elected, and Henry H. 
Harned, Frankfort, treasurer, re- 
elected. 
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Maryland State 
Bar Association 


The annual meeting of the Mary- 
land State Bar Association was held 
on June 27, 28 and 29, at Atlantic 
City, New Jersey. The meeting, 
which was the largest in the history 
of the Association, was _ presided 
over by President W. Calvin Ches- 
nut, Judge of the United States Dis- 
trict Court for the District of Mary 
land. 

The Association went on record 


for several years and am an extra 
curricular student of philosophy 
and theology. When reading this 
article, I started to underscore the 
important statements but soon 
found that the entire page was un- 
derlined in red and the intended 
emphasis was lost—there was so 
much “meat” in every sentence. 
Micprep M. WHALEN 

Milwaukee, Wisconsin 


for the first time in the fifty-two 
years of its existence as favoring the 
admission to membership of women 
lawyers who are found to be duly 
qualified. 

Addresses were delivered by Mor- 
ton E. Rome, former Lieutenant 
Commander in the United States 
Navy, on “Nuremberg Trials’; by 
William L. Marbury, of Baltimore, 
on “The Role of the Lawyer in the 
Future”; by Honorable Charles Fa- 
hy, Legal Advisor to the Department 
of State, on “The Reestablishment 
of the Civilian Court in Germany”; 
and by Arthur T. Vanderbilt, Dean 
of New York University Law School, 
on “The Role of the Bar in the 
Postwar World”. 

Officers elected for the coming 
year were: President, Ogle Marbury, 
Chief Judge, Court of Appeals of 
Maryland; Treasurer, Robertson 
Griswold, of Baltimore, and Secre- 
tary, Robert France, of Baltimore. 


The Mississippi 
State Bar 


The Mississippi State Bar held its an- 
nual meeting in Jackson, on June 
27, 28 and 29, 1946. 

The meetings of the Junior Bar 
Section were held on the first day, 
and a large number of enthusiastic 
young lawyers attended these meet- 
ings. Hugh N. Clayton of New AI- 
bany, who was Chairman of this sec- 
tion when it was first organized, ad- 
dressed this meeting on the subject 
of “The Junior Bar—Past and 
Present”. 


On Friday morning, June 28, 
Miss Catherine Bass, a member of 
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ROBERT C. STOVALL 


he Bar who is now Executive Secre- 
tary of the Children’s Code Commis- 
sion, spoke on the “Function of the 
Children’s Code Commission’. She 
was followed by County Judge Wil- 
liam Haralson of Hattiesburg, who 
spoke on “Operation of Juvenile 
Courts in Mississippi”. 

During the afternoon of June 28, 
addresses were made by Honorable J. 
M. Lopes, Agent in Charge of F.B.1. 
in Mississippi, and Honorable James 
D. Arrington of Collins. 

Governor Robert S. Kerr, Chair- 
man of the Southern Governors’ 
Conference and Governor of Okla- 
homa, and deLesseps Morrison, May- 
or of New Orleans, were the guest 
speakers at the annual banquet held 
on the evening of June 28. 

New officers are Robert C. Stovall 
of Columbus, President; Toxey Hall, 
Columbia, First Vice President, and 
Charles S. Tindall, Jr., Greenville, 
Second Vice President. W. N. Eth- 
Jr., Jackson, was elected 
Chairman of the Junior Bar Section. 


ridge, 


Bar Association 
of the State of 
New Hampshire 


The annual meeting of the Bar As- 
sociation of the State of New Hamp- 
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shire was held at Franconia on June 
29. President Francis W. Johnston 
presided. 

It was voted that the President 
appoint a committee consisting of 
one member from each county to 
consider the question of integrating 
the New Hampshire Bar, and to re- 
port thereon at the mid-winter meet- 
ing. 

Honorable John G. Winant was 
the principal speaker at the dinner 
meeting. Mr. Winant told of his ex- 
periences while he was Ambassador 
to the Court of St. James. 

The following officers were elect- 
ed to serve during the coming year: 
Maurice F. Devine, of Manchester, 
president; Irving A. Hinkley, of Lan- 
caster, vice president; Willoughby 
A. Colby, of Concord, secretary-treas- 
urer. Robert W. Upton, of Concord, 
was elected Delegate to the Ameri- 
can Bar Association. 

Members of the Executive Com- 
mittee are as follows: Eliot U. Wy- 
man, of Manchester, chairman; Jo- 
seph J. Betley, of Manchester; Wy- 
man P. Boynton, of Portsmouth; Ar- 
thur Olsen, of Keene; Raymond De- 
nault, of Claremont; Richard Up- 
ton, of Concord; William S. Lord, of 
Laconia; Jean L. Blais, of Berlin; 
Walter A. Calderwood, cf Dover, 
and Luigi J. Castello, of Woodsville. 


Bar Association News 


Ohio State 
Bar Association 


Howard F. Guthery of Marion, who 
had served eight years on the Execu- 
tive Committee, was elected Presi- 
dent of the Ohio State Bar Associa- 
tion at its spring meeting at Colum- 
bus, May 16 and 17, succeeding Jay 
P. Taggart of Cleveland. J. L. W. 
Henney of Columbus was re-elected 
Secretary and Treasurer. 

Adoption of a new Constitution 
for the Association featured this 
meeting. The main objective of the 
new Constitution is to create a Coun- 
cil of Delegates, with powers com- 
parable to those of the American 
Bar Association’s House of Dele- 
gates, elected by members from fi- 
teen districts in the state. 

The next meeting of the Associa- 
tion will be held at Columbus on 
November 14 and 15. 


State Bar 
of Texas 


Creation of an independent, central 
intelligence agency, with its head re- 
sponsible only to the President, was 
urged by Maj. Gen. William “Wild 
Bill” J. Donovan at a banquet. dur- 
ing the seventh annual convention 
of the State 
San Antonio, July 1-3. General Don- 
ovan, former head of the Office of 


3ar of Texas held in 
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Ba News 


Association 


Strategic Services, said such an agen 
cy could become this country’s “‘first 
line of defense.”’ 

Other prominent speakers at the 
Julian P. 
\lexander of the Supreme Court ol 
“The 
Law Behind the Law”; and Philip S. 
Van 
Colo., who spoke on “Adventures in 
Col. Robert G. 
Dallas, discussed his experiences at 


convention were Justice 


Mississippi, who spoke on 


Cise, attorney from Denver, 


Law.” Storey, ol 
the Nuremberg trials, and Wilford 
W. Naman, of Waco, Texas, spoke 
on “Personal Observations of the Ju- 
diciary in Texas.” 
Approximately one thousand 
Texas attornevs attended the meet- 


ing. 
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New officers elected to serve dur- 
ing the coming year are: Jas. L. 
Shepherd, Jr., of Houston, president, 
and Robert R. Holloway, of Brown 
wood, vice president. 

‘Texas attorneys who spoke at the 
various Section meetings are Joe B. 
Dooley of Amarillo, Judge Atwood 
McDonald of Fort Worth; A. W. 
Walker, Jr. of Austin; Carlos B. 
Masterson of Angleton; Harry C. 
Weeks of Fort Worth; Geo. W. 
Stumberg of Austin; and Earl Cox, 
Spurgeon Bell, and A. C. Winborn, 
all of Houston. 

James P. Alexander of Austin, Leo 
srewer of San Antonio, and Frank 
Hartgraves of Menard were elected 
in general assembly of the convention 
as members to the American Bar As 
sociation House of Delegates. 


State Bar Association 
of Wisconsin 


he 1946 Annual Convention of the 
State Bar Association of Wisconsin 
was held at the Dell View Hotel at 
Lake Delton, Wisconsin, on June 
27 and 28. 


sons, including members and _ their 


Approximately 350 per- 


wives, registered. 
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The morning session on June 27, 


arranged and presented by the Jun- 
ior Bar Association of Milwaukee, 
dealt with problems of young lawyers 
and returned servicemen. 

At the noon luncheon President 
Quincy Hale, of La Crosse, welcomed 
the returned soldier veterans, and 
Robert B. L. Murphy, of Madison, 
The 
dent Hale followed, after which there 
international 
law, arranged and presided over by 
Carl B. Rix, of Milwaukee. This 
consisted of an address on “The 
United Nations After One Year” by 
Hon. William L. Ransom, of New 
York City, past President of the 
American Bar Association, and an 
address on “Compulsory Jurisdiction 
of the World Court” by Hon. Fred- 
eric M. Miller, Justice of the Su 
preme Court of Towa. 


responded. address of Presi- 


was a discussion on 


The evening address was on, 
“Jurisdiction of Court for Nurem- 
Trials’, by Mr. 
Gregory, of Chicago, Chairman ol 


berg ‘Tappan 
the House of Delegates of the Amer- 
ican Bar Association. 

The principal address at the ban- 
quet meeting on Friday evening was 
by Hon. Willis Smith of Raleigh, 
North 
\merican Bar Association, on the 
“Administration of Allied Justice in 


Carolina, President of the 


Germany.” 

John S. Sprowls, president-elect, 
was inducted into office as president 
Marcus A. 
Jacobson of Waukesha was elected 


for the ensuing year. 


president-elect, and Gilson G. Gla- 
sier was reelected secretary and treas 
urer. Arthur W. Kopp of Platteville, 
Frank ‘T. and Walter H. 
Bender, both of Milwaukee, were 
elected members of the Advisory 


Boesel 


Committee on Rules of Pleading, 
Practice and Procedure. Quincy H. 
Hale, of La Crosse, and John S. 
Sprowls were elected Association 
delegates to the House of Delegates 
of the American Bar Association fo1 
the term ending with the 1948 Amer- 
ican Bar Convention. 


The following were elected mem- 


bers of the Board of Governors: Nor- 
man J. Baker, John C. Doerfer, E. J. 
Koelzer, Clarence P. Nett, George F. 
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Redmond, George D. Spohn, Arthw 
\Wickham, Hubert O. Wolfe, and 
Webster Woodmansee, of Milwau- 
kee: Robert R. Thompson, Oshkosh; 
\. L. Nash, Manitowoc; W. Roy 
Kopp, Platteville; Fred E. Steele, La 
Crosse; Frank W. Calkins, Wiscon- 
sin Rapids; Jay H. Grimm, River 
Falls; J. W. Frenz, Baraboo; A. J. 
Bieberstein, Madison; Andrew W. 
Parnell, Appleton; Donald A. Rock, 
Superior; Lynn H. Smith, Jefferson; 
Flmer A. Kletzein, Menomonee Falls; 
John McHale, Green Bay; Allan T. 
Pray, Ashland; Fred W. Genrich, Jr., 
Wausau; Lloyd L. Chambers, Maus- 
ton; John P. McGalloway, Fond du 
Lac; George Y. King, Eau Claire; 
and John B. Chase, Oconto. 


MILITARY TRIBUNAL 
(Continued from page 477) 

clear. This Tribunal is sui generis. 
Whether it is military, as its title 
implies, or civil, as the character of 
the members and the judicial robes 
suggest, we are not concerned now 
to decide. Whatever its character, 
it is not a military commission in 
the sense in which that term is 
familiar to international law, and 
it is therefore not the tribunal fon 
trial of the offenses now in question. 


American Ideals 
of Fair Play 
The chief prosecutor assumes to 
speak for America in urging upon 
this Tribunal the acceptance of the 
indictment as drawn. Those of us, 
American defense counsel, who wear 
the uniform of our Armed Forces, 
cannot permit this assumption to 
pass unchallenged. We feel that we 
also may have some right to speak 
for America. We speak for Ameri- 
can, for Anglo-American, for 
democratic, views of justice, of fain 
play. We speak for the America of 
Magna Carta, The Declaration of 
Independence and the Bill of 
Rights. We speak for the proposi- 
tion that observing legal forms, 
while ignoring the essence of legal 
principles, is the supreme atrocity 
against the law. It is to the com- 
mission of this atrocity that the in- 
vitation is extended by the indict- 
ment herein. 


[he responsibility before histor, 
of this ‘Tribunal and of us who play 
our several parts here is tremendous 
awe-inspiring. That responsibility 
goes far beyond the fate of these 
twenty-eight men on trial. If from 
this trial the better world which we 
all hope for, the more perfect system 
of law, are to emerge, the proceed 
ings must be so conducted that no 
man shall be able to sav that justice 
has been outraged. By a _ trial 
founded upon such a_ dubious 
jurisdiction as this we may indeed 
prove anew the power of victor ove 
vanquished; but we cannot hope to 
add luster to our repute for attach- 
ment to justice and law. 


TAX NOTES 


(Continued from page 516) 


make a gift within the meaning ol 
the American Dental Co. case was ab 
sent” and hence the excess of face 
value over price paid was includible 
in gross income under U.S. v. Kirby 
Lumber Co., 284 U.S. 1. 


Accrual of Dividend 


Che Second Circuit, agreeing with the 
Third Circuit and the Tax Court. 
has held that an accrual basis stock 
holder does not realize dividend in 
come until the vear in which the 
dividend is actually paid. It is im 
material that the dividend was de- 
clared in the prior year, payable to 
stockholders of record on a specified 
date during the prior year. Com’r \ 
{merican Light & Traction Co. (C. 
C.A. 2, July 3, 1946), aff'g 3'T.C. 1048. 


Ailitary 








friounatl 








































. N 
AIR-CONDITIONED | 

























GRANITE BUILDING 


EDWIN H. 
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and typewritten documents, and to prove these facts in court. 
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George B. Walter, Associate 





HERBERT J. WALTER 
Examiner and Photographer of Questioned Documents 


HANDWRITING EXPERT 
100 NORTH LA SALLE STREET, CHICAGO 2 
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ing month of issue. 
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